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ML. By the ftatute of 5 & 6 E. 6. cap. 9. “ If any perfon be 
“found guilty according to the laws of the land for robbing any 
* perfon or perfons in his or their dwelling houfes, or dwelling-places, 
“* the owner or dweller, his wife, children or fervants being within 
‘the fame houfe or place, or in any place within the precinéts 
“ thereof, fuch offender fhall not be admitted to clergy, whether the 
_ owner or dweller, his wife or children, then or there being, fhall 
“tbe waking or fleeping. 

» _ And alfo he, that robs any perfon in any booth or tent, in any 
og ‘fair or market, his wife, children, or fervant then being within the 
** booth or tent, fhall be excluded from-clergy. 

This ftatute is of force, and of great apd daily ufe, and therefore it 
will be convenient to make fome obfervations upon it. 
_ “Upon this ftatute thefe things are obfervable: 

1. That it extends not to ouft clergy in any cafe but upon convic- 
tion of the offender, either by verdict or confeffion, for a man that 
‘confeffeth is found guilty by his confeffion, but it extends not to 
ftanding mute, challenging above twenty,/pr not directly anfwering(c), 

And therefore it is confideralie, whether, if a man be at- 
(sr] taint by outlawry, he may not be admitted to his clergy as 
a. clerk attaint, which, tho it avoids not the attainder, yet it may 
take off the execution, for clergy is allowable to a perfon attaint, if 
the cafe. be within clergy, Crompt. Furifdic. of Courts 126. b. (a) 
- Dy. 205. a. b. and it is held, outlawry upon this ftatute excludes not 
* clergy. 11 Co. Rep. 29. b. Poulter’s cafe. 

--2. That yet by the ftatute of 4&5 P. & ML. cap. 4. clergy is 
taken away in this cafe from the acceffary before, as well as in cafe 
of ftanding mute and challenging above twenty, or not directly ane 
F {wering, for the ftatute of 4 & 5 P. & AZ, extends to acceffaries 
x Bferei in all cafes of robbing in dwelling-houfes, as well thofe within 

, as thofe upon the flatute of 23 H. 8. 
ee ‘It hath been held by good opinion, that this ftatute extends only 
to him that attually enters the houfe and fteals there, and that there- 
A, B, and C. come to a houfe in the day-time with an intent 
; at fteal Me and that 4 only breaks and enters the houfe, 










Say. & M. cap. 9. ° 
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was the opinion of divers judges at a meeting in SerjeantssDan $0 
Noevemb. 1664. who grounded themfelves. principally upon Audleys iH 
cafe (¢), upon the fatute of $9 Eliz. hereafter cited, but 1 think they 
are all to be excluded of their clergy upon this ftatute of 5 &' 6 E.€, 
and there cannot be a ftronger authority in it, than the judgment of 
parliament in the ftatute of 4 & 5 P. & M. cap. 4. whereby it is 
ena¢ted, ‘* That if any perfon fhall malicioufly command, hire, or \ 
« counfel any perfon to commit any robbery in any dwelling-soufe, 
” he thall be excluded of clergy. ' 
And certainly he, that is prefent, aiding, and abetting, is more. 
than an acceflary before, but fhen perchance the indictment muft not 
run generally, was prefent, aiding, and abetting, but that B. and C, 
did malicioufly command, hire, or counfel A. to commit the fad, Dy, 
183. 5.11 Co. Rep. 37. a Poulter’s cafe; tho, im my own 
opinion, the words maliciou/ly Srefent, aiding, and abetting, [s2 a] 
do countervail the former, and much more, and it cannot be intended, __- 
that the ftatute meant to take away clergy from thofe that malici_ 
oufly counfel ot command, Yhich at moft makes but an acceffary, 
and yet that he that is prefent and abetting, fhall have his clergy. ~ 
But, in my opinion, all may, be indicted, quod fregerunt & intra. 
verunt, &%c. as in cafe of burglary or robbery, and it differs from the 
ftatute of $9 Eliz. and the rather, becaufe the ftatute of 4@ 5 Pi & 
M. extends not to offenfes made after by 39 Eliz. : 
4. This ftatute extends not to breaking of the houfe with ah intent... 
to rob it, but there muft be an actual'robbing, or taking away goods. 
5. The robbing by day or night is within this ftatute. P| 
6.. The dweller, his wife, children or fervants muft be within the 4 
precinét of the houfe fleeping or waking, but it is not necelliry they 
fhould be put in fear, neither is it neceflary they fhould be in the 
fare room where the robbery is done. + 
7. But it isnot enough, that a ftranger be in the houfe, ante the. 
owner, his wife, children, fervants or fome of them be in the houfe 
at the time alfo, tho it be enough upon the ftatute of t' B. 6. cap. 12. 
8. There muft be not only an aétual ftealing of fome goods i 
houfe, but an atual breaking of the houfe, for the ftatute fpea 
robbing, which imports more than a bare taking of goods. 7% 
Aug. 14 Car. 1. Thomas Williams, Thomas Bates, 
Harper having broken the lodgings of Sir H. Hung 
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aiid taken thence feveral goods of Sir H. Hungate, Croke and Crawley 
were advifed with, to pen the indiétment, who agreed thefe points: 
1. It mutt be laid for breaking the king’s manfion-houfe called Vhite- 


‘hall (f), and ftealing the goods of Sir H. Hungate, for all the lodg~ 


ings in Whitehall were part of the king’s houfe, and differ’d from an 
inn of court, where each chamber is a feveral manfion-houfe, becaufe 


y Ls , ioe one hath a feveral intereft in his chamber. 2. That 


upon the ftatute of 5 & 6 E. 6. the indiétment need only bes 


that he broke the king’s houfe called Whitehall, and ftole the goods 


of Sir H. Hungate, divers of the king’s fervants then being in the 


“houfe, without faying, that any body was put in fear (which was 
“neceffary by the ftatute of 23 H. 8.) but merely upon the ftatute of 


6 & 6 E. 6. and accordingly the indictment was drawn. 3. That 
‘upon an indictment upon 23 H. §. or upon 5 E. 6, there muft be an 
a€tual breaking of the houfe, and alf& a robbery or ftealing af fome 
“thing. : 

- 4. That if a thief comes into the houfe, the doors being open, “iii 
then breaks open a chamber-door, codes goods from thence, this 


Gs a breaking of the houfe within thofe ftatutes, and accordingly at 
- the gaol-delivery at the Old Bailey, 29 Aug. 14 Car. 1. thofe two 


‘juices being prefent, they were inditted, and Harper being fled, the 
“other two were found guilty; Williams was reprieved before judg- 
“ment, but Bates was executed, ex libro Twifden. 

Upon this latter refolution it feems, that Bayne’s cafe in Popham’s 
Rep. 36 €F 37 Eliz. n. 10 was fomewhat too fevere (¢), where one 
came into a tavern to drink, and ftole a cup that was brought them 
to drink in, the owner and his fervants being in the houfe, and upon 
ein he Was oufted of his clergy upon the ftatute of 5 & 6 E. 6. which 
‘cafe was doubted by the juftices upon a meeting among them Novemb. 
"1664. but it was then agreed, if two come into a tavern to drink the 








: door being open, and divers of the family being in the houfe, and one 


‘up fairs and breaks a chamber-door, and fteals goods, and both 
before the felony be difcovered ; refplved by us all, that clergy 
away from him that breaks open-the door, if he be indicted 
ftatute of 5 E. 6. but nat from the other, for the breaking of 
ah aét of violence, and fo the breaking of a counter or 


(b) See Kel. 69¢ 
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But tho the breaking of the door, or perchance of a counter, may)’ ‘ i 
he fuch an act, as may make ita robbery within the ftatute of 5 B.6.» 4 
yea, and altho in that cafe before-mentioned, and in a cafe 
upon a fpecial verdict out of Cambridgefhire before- ee, 24) 
tioned, it was held the breaking of a cheft was all one as to this pur-» 
pofe with the breaking of a door, tho the cheft were not fixed.to the 
freehold, quod vide antea cap. °. yet I muft needs fay, that the courfe 
at Newgate hath been always fince my time, that the breaking open 

- of a chamber-door, and of a counter or cupboard fixed to the freer 
hold, hath brought it within the ftatute of 5 £. 6. to ouft of clergy, 
yet when a party enters the doors open, and breaks up only a cheft or 
trunk, and fteals thence goods, that is not fuch a robbery, as is. 
within the ftatute of 5 E. 6. to ouft of clergy, and fo was the differ 
ence agreed at Newgate 1671. upon the robbery of the.cook of Sexje-, 
ants-inn in Fleet-ftrect, by certajn perfons that came in to eat,,and | 
flipt up ftairs, and picked open a chamber-door, and broke cian 
cheft, and ftole plate of good value: it was agreed, that the pic ing 
open the lock of the i brought it within the ftatute toj . 
ouft clergy, but the breaking bpen of a cheft or trunk only would not 
ouft clergy upon the ftatute of 5 £6. or 39 Eliz. and fo by Lee fe~ 
condary was the conftant courfe at Newgate i in his time. ; 

As to robbery in booths or tents in fairs and markets, within the 
5 E. 6. cap. 12. H. 41 Eliz. B. R. the robbing of a thopin Wef. | 
minfler-hall was ruled not to be within this ftatute to be oufted of 
clergy. 

If a fervant opens a chamber-door in his mafter’s houfe, and. pe 
goods, Sir N. Hyde, who was fevere enough in cafes criminal, # 
doubted whether this were within this ftatute to ouft him of his i 
vide infra. 

LY. The next ftatute relating to this matter of robbing in houfes.i pei 1 
39 Eliz. cap. 15. which recites, that the penalty of robbing of houfes. ; oe 
in the day-time, no perfons being in the houfe at the time of the rob- 
bery committed, is not fo penal as robbery in any houfe,. any perfon 
being therein at the time of the robbery committed, which hath 
Loldened perfons to commit heinous robberies in breaking and er 
ing perfous honfes, none being in the fame, and enacts, * 7 
“any perfon fhall be found guilty by verdict, confeffion, gr othér~ 
* wife for the felonious rete sone Seder sn — api 
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“in any dwelling-houfe, or any part thereof, or any out-houfe or, 
*-out-houfes belonging and ufed with the faid dwelling-houfe or 

_ “houfes, altho no perfon fhall be in the faid houfe or houfes at the 
time of the felony committed, every fuch perfon fhall be excluded 
“from the benefit of clergy. 

“Upon this flatute thefe things are obfervable : 

J. That the indi€tment, whereupon fuch perfon is to be excluded 
of the benefit of his clergy, ought precifely to follow the ftatute, viz, 
it muft be in the day-time, and no perfon being in the houfe, and muft 
appear to be fo upon evidence. 

2. And therefore, if either the indictment purfue not the ftatute, 
or the evidence make not good the indictment, he is to have his 

"clergy, and therefore upon fuch an indiftment he may be acquitted 
Of ftealing againft the form of the ftatute, and found guilty of fimple 
felony at common law, tho the indigtment conclude contra formam 
fratuti; and the fame law it is, if an indi¢tment be formed upon the 
flatute of 23 H. 8. or 5 & 6 E. G. for tho the indi€tments in thofe 

. cafes be fpecial, and conclude fometimgs contra formam flatuti, yet 
they include felony at common law, ‘and tho the indictment con- 
cluding contra formam ftatuti be good, it is not neceffary, fo as the 

; circumftances required by the ftatute be purfued, for the flatutes in 
thefe cafes make not the felony, but only exclude clergy, when the 
felony is fo circumftantiated, as the ftatute mentions, and is fo ex- 
preffed in the indiétment. 

3. If the indiStment be formed upon this ftatute, as that he broke 
and entred the houfe in the day-time, and ftole, no perfon being 
in the houfe, if it appear upon the evidence, that the felony was 
eommitted without thefe circumftances, as if it were committed in 

the night, or not in the day, fo that it is burglary, or if com. 
mitted when fome of the family were in the houfe, in which cafe 

he had been oufted of his clergy by the ftatute of 5 & 6 E. 6. if the 

_ indiétment had been formed upon that ftatute, yet in fuch cafe the 

__. foffender being {pecially indicted upon the ftatute of 39 Eliz. thall be 

Bg 6 found guilty of fimple felony at common law, and hall not 

526] ie oufted of his clergy by the ftatute of 23 H. 8. 1 E. 6. 

E. 6. or 18 Eliz. cap. 1. becaufe the indiGtment is not formed 

atutes, but only upon 39 Eliz. and if the circumftances 

o 99, Ex. upon which the indiétment is*formed, be 

eens benult nore Me Hern mip the 
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4. Altho this ftatute of 39 Eliz. in the body of the aé fpeaks : 
only of ftealing, yet in as much as the preamble {peaks of robbery, 
it hath been always taken, that upon this ftatute, as well as upon the 
ftatute of 5 E. 6. there muft be thefe three things concuryto ouft _ 
clergy: 1. There mutt be an adtual fiealing or taking away of goods 
of fome value upon the ftatute of 5 & 6 £.6. and of goods to the 
value of five thillings upon this ftatute, but it is not neceffary, that 
the goods be carried out of the houfe, for if he take them out of a 
- trunk or cupboard, and lay them ia the room, and be apprehended be- 
fore he carry them away, it is a flealing within the ftatutes, andat-com~ 
mon Jaw alfo, as was refolved by all the judges, wi di/Jentiente, ina cafe 
out of Cambridgefhire upon a {pecial verdiét there found upon an indi@t- 
ment upon the ftatute of 5 & 6 E. 6. anno 1664. (i). 2. It mufibea 
ftealing of goods in the hou/e, and therefore he that ftcals, or is party to 
the ftealing them, being out of ghe houfe, is not by this ftatute to be 
oufted of his clergy. 3. Upon this ftatute, as well as upon the fatate 
of 5 @ 6 E. 6. there muft be fome act of force or breaking, (h) bat 
Now what fhall be faid “- a force, as muft bring the party; 
in this ftatute, hath been touthed before, to which Tadd, 1. Tha 
whatfoever breaking will make a burglary, if it were in the night, 
will make fuch a force or breaking, as is within this ftatute and that 
of 5 £. 6. to ouft the thief of his clergy, as if he break open 
the outward or inward door of the houfe, pick the lock of [527] 
fuch door, draw the latch, break open the Window, &c. 2. Some 
breaking or force will ouft clergy upon the ftatutes of 5 & 6 E.G” 
and 39 Eliz. which will not make a burglary, if it were in the night, 
as where he enters by the doors open, and breaks open a counter or ~~ 
cupboard fixed to the freehold, as was agreed in the Cambridgefhire 
cafe before-mentiond, a 
Z 16 Car. 2. Simfon’s cafe, where the cafe was thus: amancame 
into a dwelling-houfe, none being within, and the doors being open, i" 
and broke up a cheft, and took out goods to the value of five fillings, 5 
Jaid them on the floor, and before he could carry them out, of the — 
chamber, he was apprehended, and upon this matter {pecially found 


(i) This was S; ns ~~ mentioned « perfon to commit fuch offenfe, | 

below, and is r ca Kel 3 * excluded from the benefit of 

(k) But now by 10 @ 11 oy, 3 cap. 23, And 7 12 Ann. cap. 7. * 

g PD cee by ni oe or day fhall in any * fholl fe Jonioutly feat tothe 
poder Se ¢, coach-houfe, orftable, in any dwelli 

paral afi felonioufly fteal to the va- —* thereto belo 
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he was onfted of his clergy upon the ftatute of 39 Eliz. for the tak- 
ing them out of the cheft was felony by the common law, and the 
ftatute of 39 Eliz. did not alter the felony, but only excluded clergy ; 
per omng jufliciarics Angliz. Ex libro Bridgman. 
«But ‘whereas in that cafe the breaking open of the cheft was held 
fach a force or breaking, as excludes clergy upon that ftatute, I have 
_ Obferved, that the conftant practice at Newgate hath not allowed that 
conftruction, unlefs it was a counter or cupboard fixed; yet note, 
Nl by this refolution of 16 Car. was by all tie judges of England then © 
i Se and tho one diffented, he after came about to the opinion of 
Barr reft. Ideo quere. 
» F148 Car. \. B. R. Evans and Finch A (V were arraigned at New- 
e spiteiopon an indi¢tment, that they at twelve of the clock in the day, 
 @omum manfionalem Hugonis Audely de interiori templo, nullé perfoné 
| ie-eadem domo-exifiente, fregerunt, te 40]. from thence did fteal, a 
'e» oefpeeial -verdiG&t was found, that Evans by a ladder climbed up to the 
“upper window of the chamber of H..4xudely, and took out of the 
pounds, and Finch flood opt ladder in view of Evans, 
pe Evans m the chamber, and wds affifting to the robbery, and 
Atook-part of the money, and that at the time of the robbery divers 
-perfons were im the Jnner Temple-hall, and in divers other parts of 
Ess 8] the houfe ; ruled, 1. That a chamber in an inn of court is 
he domus manfionalis within the ftatute of 39 Eliz. of him who 
| <ywas the owner of the chamber. 2. That altho this chamber was par- 
cel of the Znner Temple, and other perfons were in the hall and other 
‘parts ofthe Jnner Temple, yet no perfon being in the chamber, this 
offenfe was within the ftatute of 39 Eliz. and fo it differs from the 
exfe'of Whitehall before-mentiond, where the indictment was upon 
‘the flatute of 5 & 6 E.6. 3. That in as much as Evans was only 
in the chamber, and Finch entred not the chamber, Evans had jsdg~ 
tof death, and Finck had his clergy. 
And the'like law had been upon the ftatute of 5 & 6 E. 6. as is 
declared, for thefe ftatutes only exclude the parties, that actu- 
take out of the dwelling-houfe, not thofe that are prefent and 
ente i ), a8 hath been alfo before declared (») upon the ftatute 
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And herein it differs from burglary and robbery, for aillnad at 
perfons, that are prefent, aiding, and affifting, are equally burglars or 4 
robbers with him, that enters or actually takes ; but of this hereafter, 

But this ftatute of 39 Eliz. takes not away the benefit of clergy, » 
where the offender ftands mute, but only in the cafe of convidtion by ; 
verdict, confefion, or otherwife according to the laws of the realm; 
queve of outlawry, for there the party is attaint indeed, but not found 
guilty, for f he reverfe the outlawry, he fhall plead to the felony. fo) 

And thus far for thofe larcinies, that relate to the dwelling-houfe 
of hag wherein clergy is excluded. pate 

. The next ftatute, that éxcludes from clergy, is the ftatute of 
1 £ 6. cap. 12. and 2 & 3 E. 6. cap. 33. which exclude clergy from 
any perfon convict by verdict or confeffion of ftealing any fie 
mare, or gelding, or wilfully ftanding mute. 

But it takes not away clergy from acceffaries before or Hf 
vs y clergy fe [ 529} 

VI. The ftatute of & Elixf cap. 4. by which he that takes money 
or goods felonioufly from th\ perfon of any other, privily, without 
his knowledge, is oufted of his clergy, if convict by verdict or com 
feflion, or if he challenge above fwenty peremptorily, or ftands mute, . 
or will not dire&tly anfwer, or be outlawed. 

Upon this ftatute thefe things are obfervable: 1. It doth not alter 
the nature of the felony, and therefore, if what he takes away fo be © 
not above the value of twelve-pence, it is only petit larciny, as it was 
before, and fo differs from the eee of robbery, Co. P. C. cap. 16. — 4 
p. 65. Crompt. de Pace, fol. 33.6. 2. The indi€&tment muft be purs  ~ 
fuant to the ftatute, viz. quod lee, &'c. clam & fecret? a perfond, 
&%c. cepit, atherwife the offender hath his clergy. 3. It doth not ouft og 
acceffaries of their clergy, nor it feems doth it ouft any of his clergy : 
but him, that actually picks the pocket, and not thofe that are prefent, . é 
aiding and affifting, upon the reafon of Evan’ s cafe before, — i 
fhall be taken literally, SAS 

By an aé of this parliament, viz. * * * (p) 










Sec table of the principal matters in Fofter, Tit, Clergy. 


(0) But now by 3 & 4 W.& M capig. from the tenters, or fhall em! 
picrey is expectly taken away in cale of oute “* king’s naval Sores are excl 
hwry, or of fading mute, &c. “« clergys re 

(?) This was lef unfinifhed by our au-. © As to 
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CHAP. XLV: 
Concerning petit larciny. 


mee T larciny is the felonious ftealing of money or goods not 

ra above the value of twelve-pence without robbery, for altho that 
by fome opinions the value of twelve-pence make grand larciny, 22 
Affiz. 39. per Thorp, yet the law is fettled, that it muft exceed: 
twelve-pence to make grand larciny, Weft 1. cap. 15. (a) 8 E. 2. 
Coron, 404. 

The judgment in cafe of petit Jarciny is not lofs of life, but only 
to be whipt, or fome fuch corporal punifhment lefs than death, and 
yet it is felony, and upon conviction thereof the offender lofeth his 
goods, for the indictment runs fe/onice. 27H. S. 22. 

_ Avparty indicted of petit larciny and acquitted, yet if it be found 
he fled for it, forfeits his goods, as in cafe of grand larciny. 8 E. 2. 
Coron..406. Stam7. P.C. p. 184. a. ) 

, But in cafe of petit larciny there carl be no acceffaries neither bes 

fore nor after, P. 9 Fac. 12 Co. Rep. 81. 

If two or more be indiéted of ftealing goods above the value of 

twelve-pence, tho in law the felonies are feveral, yet it is grand larciny 

~ in both. 8 £.2. Coron. 404. 

‘i - But if upon the evidence it appears, that 4. ftole twelve-pence at 

vone time, and B. twelve-pence at another time, fo that the aéts them- 
/* f€lves were feveral at feveral times, tho they were the goods of the 

ee perfon, this is petit larciny in each, and not grand layciny in 

tr. 

es + If 4. be indicted of larciny of goods to the value of five fhillings, 
yet the petit jury may upon the trial find it to be but of the value of 
5  eaepane, or pnder, and fo petit larciny. 41 £. 3. Coron. 451. 
a 14, Stamf. P.C. p. 24. b. 

1 If 4. fteal goods of B. to the value of fix-pence, and at 
'-~ another time to the value of eight-pence, fo that all put 
Apgene: exceed the value of twelve pence, tho none apart amount to 

=pence yet this is held grand larciny, if he be indi&ted of them 

‘Stamf. P.C.. p. 24. collected fron the: book, of '% £- 2 
Dalt. cap. 2O1. p. 259. (6) 
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But if the goods be ftolen at feveral times from feveral perfons, and 
each a-part under value, as from A. four-pence, from B. fix-pencey 
from C. ten-pence, thefe are feveral petit larcinies, and tho contained _ 
in the fame indi€tment make not grand larginy. 

But it feems to me, that if at the fame time he fteals goods of 4. 
of the value of fixpence, goods of B. of the value of fix-pence, and 
goods of C. to the value of fix-pence, being perchance in one bundle, 
or,upon a table, or in one fhop, this is grand larciny, becaufe it was 
‘one entire felony done at the fame time, tho the perfons had feveral 
properties, and therefore, if in one indictment, they make _ 
larciny. , 

if A. fteal clam & fecret? out of the pocket of B. ewelve-pence, tho 
the ftatute of 8 Eliz. take away clergy from a pick-pocket, yet it is 
but petit lareiny ; quod vide fupra p. 529. 

And fo if a man could pofhbly fteal a horfe of the value of twelve- 
pence only, or under, or break a houfe in the day-time, and fteal 
goods only of the value of twqlve-pence, the owner, his wife or/chil- 
dren being in the houfe, and! not put in fear, this will be but petit 
larciny, notwithftanding the ftctute of 5 & 6 E. 6. take away clergy, 
for that ftatute altered not the nature of the offenfe, but takes away . 
clergy, where clergy was before, namely where the offenfe was capi- 
tal, as in cafe of grand larciny. * 

But if they were put in fear, then it would be robbery, how fmall ~ 
foever the value were, and fo could not fink into the nature of petit 
larciny ; but of this in the next chapter. 


4 Black{, Com. ch. 17, p. 229, &c. Fofter 73, 123, 124) 3664 See Index of 1 eitna us te 
P.C. tite Larciny. t 





CHAP. XLVI. {s32T 


Of robbery. Ey 


OBBERY is the felonious and violent taking of mame oe 
goods from the perfon of another, putting him in: fms, sete 4 
Vplue thereof above or under one fhilling. atid 
In this cafe it is to be confidered, 1. What isa felonioos ci 
from the perfon. 2 Who fille fid » Slenious, i i 
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th perfon of a mah. 4. What violence or putting in fear is requifite ta 
make up robbery. 4. In what cafes fuch a robber is admiffible to 
' his clergy. 
As’ to the firft. 
. ~ I. There muft be in cafe of robbery (as alfo in all cafes of larciny) 
~ fomething felonioufly taken, for altho antiently an affault to the intent 
'* ta rob, or an attempt to rob was reputed felony, vo/untas reputabatur 
a 0 fatto, 25 E. 3.42. 13 H. 4.1. per Gafcoigne 21 Affiz. 38. yet 
the law is held otherwife at this day (a), and for a long time fince : 
the time of Edward III. and therefore if 74. lie in wait to rob B. and 
affault him to that purpofe, and require him to deliver his purfe, yet 
if de fatte he hath taken nothing from him, this is not felony, but 
only 2 mifdemeanor, for which he is punifhable by fine and imprifon- 
‘ment. 9 E. 4. 26. b. Stamf. P. C. p. 27. b. Co. P. C. p. 68. 
There is a double kind of taking, wiz. a taking in law, and a tak- 
ing in fact. 

‘If thieves come to rob 4. and finding little about him enforce him 
by menace of death to {wear upon a jk to fetch them a greater 
fum, which he doth accordingly, this4s a taking by robbery, yet he 
‘was not in confcience bound by fuch compelled oath, for the fear 

~ continued, tho the oath bound him ‘not, and in that cafe the indict- 
ment need not be f{pecial, for that evidence will maintain a 
ey [533] general indi€tment of robbery, 44 E. 3. 14. 6. 4H. 4. 2. a. 
CoP. C. p. 68. Dalt. cap. 100. p. 257. (b), who faith it was fo 
adjudged alfo in P. 36 Eliz. 
'".... If A. affaults B. and bids him deliver his purfe, and B. delivers it 
"accordingly, this is a taking, and fo it is if B. refufe, and then Z. 
ptays him to give or lend him money, which B. doth accordingly, 

is is robbery, for B. doth it under the fame fear, Dal. cap. 100. 
44 Eliz. Cromp. 34. b. fo it is if B. throw his purfe or cloak.in a 

*K buth, ‘and #, takes it up, and carries it away; fo if B. flying from 
E the thief lets fall his hat, and the thief take it and carry it away, for 
bas all is is the effet of the fame fear. Dalt. ubi Jupra. 






: te, who doth deliver it, and 4. finding but two » thillings in it 
ves it hin again, this is a taking by robbery. 20 Eliz. Crompt. $4. 


. ubi fupra. © \ 
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If A. have his purfe tied to his girdle, B. affaults him to wii hiad 
and in ftruggling the girdle breaks, and the purfe falls to the ground,» oF 
this is no robbery, becaufe no taking ; but if B. takes up the purfe,’ 
or if B. had the purfe in his hand, and then the girdle breaks, ane 
ftriving lets the purfe fall to the ground, and never takes it up again, 
this isa taking and robbery. Co. ai C. p. 69. Dalt. cap. 100. Crompts * 
fol. 35- 

It is not always neceffary, that in robbery there fhould be ftriétly 
-ataking from. the perfon, but it fufficeth if it be in his prefence, as 
appears by fome of the former inftances, in cafe it be done witha 
putting in fear: as where a carrier drives his pack-horfes, and the 
thicf takes his horfe, or cuts his pack, and takes away the goods: fo 
ifa thief comes into the prefence of 4. and with violence, and putting 
A, in fear, drives away his horfe, cattle, or fheep. Dalt. ubi sat 
Stamf. P. C. p. 27. a. 

ll. Who fhall be faid a peition robbing or taking. 

If feveral perfons come to 8 a man, and they are all prefent, and 
one only actually takes the noney, this is robbery in all, eee 

Pudjey and two others, viet 4. and B. affault C, to rob 
him in the highway, but C. efcapes by flight, and as they [53 J 
were affaulting him 7 rides from’Pud/ey and B. and affaults D. out 
of the view of Pud/ey and B, and takes from him a dagger by rob- 
bery, and came back to Pud/ey and B. and for this Pud/ey was in- 
dicted and convict of robbery, tho he affented ‘hot to the robbery of’ ° 
D. neither was it done in his view, becaufe they were all three af.’ 
fembled to cémmit a robbery, and this taking of thedagger was inthe | 
mean time. 28 Eliz. B. R. Crompt. 34. i: 

And fo itis if 4. B. and C. come to commit a robbery, and a 
ftands centinel at the hedge-corner to watch if any come, and B, and 
C. cgmmit the robbery, tho 4, was not actually prefent, nor within: 
view, but ata it from them; and the like in etc: ll ss 
4.13. Co. P, C. p. 6 ? ! 

IIT. What fhall be fui a putting in fear, or violent taking: ; ©. 

Without putting in fear or violence it is not robbery, but only Tare 
ciny; andthe indi€tment muft run, guod vi {8 armis apud B. in regia’ 
wid ibidem, &e. 405. in pecuniis numeratis felonic® © violenter cepit a " 
py/ond ; and therefore if the word wiclent?r be omitted in the indigt= ~ et 

t, or not proved upon the ev idence, thoi it were in altd we — 
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his clergy. Dy. 224. 5. H. 17 Fae. in B. R. (ce). Harman was in- 
di€ted of the rubbery of Halfpenny in the highway; and upon the evi- 
dence it appeared, that Harman was upon his horfe, and required 


- Halfpenny to open a gap for him to go out, Halfpenny going up the 


bank to open the gap, Harman came by him, and flipt his hand into 


“his pocket, and took out his purfe; Halfpenny not fufpedting the 


taking of his purfe, until turning his eye he faw it in Harman’s hand, 
and then he demanded it, Harman anfwered him, Villain if then 
Ipeakeft of thy purfe, I will pluck thy houfe over thine ears, and drive 
thee out of the country, as I did John Somers, and then went away 
with his purfe; and becaufe he took it not with fuch violence, as 
put Halfpenny in fear, it was ruled to be but ftealth, and not robbery, 
I 5] for the words of menace were ufed afier the taking of the 

535 purfe, wherefore he was found guilty only of larciny, and 


“had his clergy (d). 


IV., As to the point of clergy in sition 

The ftatute of 23 H. 8. cap. 1. (eJpand 5 & 6 E. 6. cap. 9. do 
not ouft robbery of clergy in all cafest but only in two, viz. when 
the robbery is committed in a manfidn-houfe, the owner, his wife, 
children or fervants being in the houfe and put in fear (f), or when 
committed in or near the highway. ' 

And therefore Trin. 38 H, 8. Moore, n. 16. p.5. A man indiéted 
of robbery in quddam vid regié pede/tri ducent? de London ad Iflington, 


and accordingly found ‘guilty, had his clergy, for the words of the 


ftatute are for robbery in or near the highway he fhall be oufied of his 
elergy, and therefore the indictment and conviCtion muff be of a rob- 
Ibery in vel prop? altam viam regiam, and it is not fufficient to fay only 
wid regia or vid regid pedefiri. 

’ For where any perfon is to be oufted of his clergy by virtue of any 
a& of patliament, two things are always requifite. 1. That the in- 


‘c) 2 Rol, Rep. 154: feems to be included in the word attainted 
But it fhould fcem, that this was ain r £.6. cap. 12. however it is a 


“Uprivate ficaling from the perfon of another, provided for by 3 84 W.& M. ca; 
and therefore, 





y if above the valuc of twelve- (f) Being put in fear is neceflary i 
swould have been oufied of clergy 23 H. 8. Dt. and alfo by x ze 
Elia. cap. 4. if the indittment had cap, 12. which hie is the ftatute in- 
-n laid. t to that flatute. tended Ap author) om by 5 &6£. 6. 
and cap. Q- that is requifite is, that the 
lergy y ply in cafes of cone owner, &c. be in the houfe, tho oe in 
» not dire&ly an- oe for le reffion of that wre 
Iging perem) y a owner, in the boufe, whet 
ber of twenty, but docs not _flecping or waking. - 


diGment 






di&tment bring, the fat within the ftatute, but need not concly ud 
tra formam fiatuti. 

9. That the evidence and finding of the jury likewife bring the cafe. 
within the ftatute, otherwife the prifouer is to have his clergy. » 7 

But an indi€tment of a robbery in vel prop? altam viam regiam, the | 
in the disjunétive is ufual at Newgate, for if it be either in or near it, 
tho an indiétment ought to be certain, yet this is not the fubftance of 
the indictment, nor that which makes the crime, but only to afcer- 
tain the court as to the point of clergy to ferve the ftatute. cell 

A robbery is committed upon the Zhames in a fhip there a a 
lying at anchor below the bridge, on that fide of the river if 6] 
which is in Middlefex ; for this robbery Hyde and others were in- 
dicted as of a robbery done in vel prope altam viam regium, and were 
oufted of their clergy, for the Thames is in truth alta via regia the 
king’s high ftream ; and if it were not, yet it is not far off from it, ; 
and the ftatute fays near not next. . 

By the ftatute of 25 H. 8. gap. 3. (¢), clergy is oufted upon ex- 
amination, if the original offer were committed in another county, 
and excluded from clergy by 23,H. 8. cap. 1. and that ftatute extends , 
to robbery in a manfion-houfe, or in or near the highway. 

A. robs B. on the highway in the county of C. of goods to the value 
only of twelve-pence, and carries them into the county of D, it is 
certain, that this is larciny in the county of D. aswell asin the county — 
of C. but it is only robbery in the county of C.»where the firft taki 
was, and for robbery he cannot be indicted or appeal’d in the cou 
of D. but only in the county of C. but he may be ‘indicted of larciny a 
in the county of D, and it is certain, though the robbery were but Ce ‘ 
the value of one penny, yet if 4. were indicted thereof in the county 
of C. he fhould have had judgment of death, and been excluded 
from cjergy. 

Yet if 4. be indicted of larciny in the county of D. and dis jar 
find the value to be only twelve-pence, he thall only have the ies 
ment of petit larciny, and not fuffer death, as he fhould have done, if we 
he had been indiéted of robbery in the county of C. altho it a 
upon examination upon the trial.in the county: of D. that it 
robbery the like law sf if it had been a robbery ina dwelling 
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arciny in the county of D. it being found but of the value of twelve. 
pence, and accordingly refolved by the opinion of all the juftices, 
$4 Eliz. Moore, n. 139. pag. 550. for the ftatute of 25 H. 8. ex. 
a tended to ouft them of clergy, where clergy is demandable; but the 
jury finding the value to be but twelve-pence, or under, no 

[337] clergy is demandable, becaufe petit larciny, but the party is 
te be whipt only. 

It hath been before obferved, cap. 44. that upon the ftatute of 29 
Eliz. cap. 15. tho 4. and B. be both prefent and confenting to the 
breaking and entering of a houfe to rob, and 4. only enters into the 
houfe, and B. ftands by, 4. fhall he oufted of his clergy, but B. 
fhall have his clergy (4), becaufe 4. only entered the houfe, and the 
words of the ftatute extend only to him that aQlually enters the houfe ; 
yet if 4. and B. be prefent, and confenting to a robbery in or near 

“the highway, or to a burglary, tho A. only actually commits the 
robbery, or actually breaks and enters the houfe, and B. perchance 
be watching at another place near, be about a robbery hard by, 
which he effeéts not, yet they are ae robbers or burglars, and both 
fhall be oufted of their clergy, as in Rud/ey’s cafe: and the reafon of 
the difference is, becaufe inthis cafe both are robbers and burglars, 
bat in the former cafe both fteal no: in the houfe, but only 4 and 
that flatute binds up the exclufion of the clergy to ftealing in the houfe. 

Anno 1672. at. Newgate, Hyde and 4. B.C. and D. conclude to 
‘fide out to rob, and acccordingly they rode out; .but at Hounflow D. 
parted from the company, and rode away to Colbrook; Hyde, 4. B. 
and C. rode towards Egham, and about three miles from Hounflow, 

Hyde A.and B. affaulted a man; but before he was robbed C. feeing 

‘ ‘ahother man coming at a diftance, before the affault, rode up to him 

about a bow-thot or more from the reft, intending either to rob him, 

or to prevent his coming to affift, and in his abfence Hyde, 4. and B. 

robbed the firft man of divers filk ftockings, and then rode back to C. 

- and they all went to London, and there divided the fpoil: it was ruled 

spon good advice, 1. That D. was not guilty of the robbery, tho he’ 

od le “out with them upon the fame defign, becaufe he left them at 
ou nflow, and fell not in with them, it may be he repented of the 
a but at leaft he purfued it not. 2. That C. tho he was not 

ly prefent atthe robbery, nur, as I remember, at the affault, 
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but rode back to fecure his company, was guilty as well as Hyde, pei 
and B. and thereupon C. as well as Hyde, 4. and B. had judgment of 
death, and was excluded of clergy, the indi€tment being for robbery” 
on the highway, according to the refolution in Pud/ey’s cafe, for they 
were all robbers on the highway. 





Fofler 128, 129. 4 Black(. Com.ch. 17. p. 243. Index to x Hawk. P. C. tit? Robs 
bery. Fofter, 128, 129. feems contra, 





CHAP. XLVIIL. 


Concerning reftitution of goods ffolen, and the confifcation of goods 
omitted in the indiétment or appeal. ; 
, 


reo aa this title may feem to come more properly to be ex 
amined, when we come to confider of the proceedings and 
judgment in criminal caufes, yet in as much as it properly relates to 
larciny and robbery of goods, ft will not be amifs to take it up here 
as an appendix to the four former chapters touching larciny and 
robbery. m 

There are three means of reftitution of goods for the party, from 
whom they were ftolen, viz, 1. By appeal of robbery or larciny, 
2. By the ftatute of 21 H. 8. cap. 11. And 3. By courfe of com- 
mon law. : 

I. Upon an appeal of robbery or lareiny, if the party were conviét 
thereupon, reftitution of the goods contained in the appeal was to be 
made to the appellant, for it is one of the ends of that fuit. 

And hence it is, that if"in an appeal of felony or robbery the ap- 
pellane omit any of the goods ftolen from him, they are forfeit, and 
confifcate to the king. 45"E. 3. Coron. 100. 

And fo it is, if he brings an appeal of robbery or larciny, Pes i! 
and it appears upon the trial, that indeed the goods were the (539) 
plaintiff's; but yet the appellee came to the goods not by felony, but 
by finding or bailffient or the like without felony, the plaintiff forfe: 
thefe goods to the King for his falfe appeal. 3 Z. 3. Coron. $67. 

But if rhe defendant in the appeal be conviéted, hhe thall not only 
Seen ot deny but the plaintiff fhall have a reftitution of 
goods, Be. 
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IFA fteals the goods of B. C. and D. feverally, and B. brings his 
‘spel, and conviéts the offender, yet before judgment C. and D. 
say urfue their appeals, and he fhall be arraigned alfo upon their 
efal appeals. 4 FE. 4. 11. @. 

So if judgment be given againft 4. upon the appeal of B. yet if the 

appeal of C. were begun before the attainder, 4. fhall be arraigned 
upon the appeal of C. becaufe he is to have reftitution of his goods 
thereby, yet by the book of 7 H. 4. 31. and 12 E. 2. Coron. 379.. it 
feems, that the fecond trial at the fuit of C. is but in nature of an in- 
queft of office to entitle him to the reftitution of his goods, becaufe as 
to the judgment of life he is already: in law a dead perfon, and the 
book of 4 £. 4. 11. (a) {peaks not in cafe of a judgment, but only of 
a conviction or finding guilty; guere, vide 44 E. 3. 44. yet vide 

_ Stamf. p. 66 and 107. it feems the attainder is no bar to C. 

But certain it is, that if 4 be attaint at the {nit of B. and then and 
not before C. commences his appeal, #. fhall not be arraigned there- 
upon; but if he be afterwards pardondd, then he fhall be arraigngd at 
the fuit of C. commenced after the attainder, 6 H. 4. 6. 4. 10 H. 4. 
Coron 227. But if the attainder were‘at the king’s fuit for that very 
felony, for which C. brought his appeal after the attainder, then it 
feems he thall not be put to anfwer it. Stamf. P. C. p. 106. 

Now touching refticutions upon appeals, Stamf. Lib. IM. cap. 10. 
Jel. 165. hath given us a full account, I fhall follow his method partly 

"and fummarily. 1. Where the plaintiff fhall have reftitution. 2. 

When. 3. Of what things. 

on 1. As tothe fir/?, where and in what cafes the party ap- 
: Esa] pellant fhall have reftitution. 
+1. It maft be upon frefh fuit, and tho antiently the Jaw was firidt 

~herein’2s to the time and manner of the parfui¢ and apprehending of 

‘the felon, yet the law is now more liberal. 

ae olf the felon be taken by any others, af by. the theriff, yet if the 
i robbed come within a year after, and gives ‘notice of the felony, 
i pand enters his appeal, this is a freth fuit, if he ufed his diligence 
- giteaay after the: felony to have taken him. 7 M. 4. 43. 3. 
© 92. Phe appellant muft proceed with his appeal to convict the felon, 
bu yetin eafes of: impoeflibility of fuch conviction it is fufficient that 
: his endeavour ; as if he takes the felon, and imprifons him, 
¢ dies within the year, and bate the appeal commenced ; wi if 






| 


| 





the party abjure or break prifon after he is taken, 12 F. 2. Caron, Ses). 
fo as the appeal be commenced within the year and day, and that he 
made freth fuit, 26 Afiz. 32. or if he challenge peremptorily above 
the number appointed by law, ftands mute of malice, or hath his 
clergy (2), 8 H. 4.4. or be outlawed. 

2. As to the fecond, when he fhall have reftitution. 

He fhall have reftitution after judgment againft the appellee, and 
before execution made or prayed. 21 F. 4. 73. 4. 

‘He fhall have reftitution after conviction of the principal, and be- 
fore conviCtion of the acceffary, and after conviction of one of the 
principals before conviction of the other, or tho the other be acquit- 
ted upon his appeal. 21 £. 4.16 a. 10H. 4. Coron. 466. 

But if 4. fleal feverally the goods of B. and C. and he be convict 
upon the appeal of B. yet C. dhall not have reftitution till he be con- 
vict at his fuit alfo, 4 £. 4. 11. /upra. altho the/ felon be convict at 
the fuit of the appellant, yet heAs not to have reftitution till the freth 
fuit be inquired, which is to \ done by the fame jury that conyiéts 
the felon, if he plead to inquett, but if he confefs the felony, or ftand 
mute, it fhall be inquired by inquett taken ex officia by the [ 1] 
judge. 1H. 4.5. a. 2R. 3.12. 3H. 7.12. b. 54 

3. Of what things he is to have reftitution, 

If a felon waive the goods ftolen without any purfuit after him, 
thofe goods are not in law bona waiviatg, nor forfeit to the king or 
lord of a franchife; but if he waive them upon a purfuit of him, then 
they are Jona waiviata, and forfeit to the king or lord of the liberty ; 
quod vide 5 Co, Rep. 109. a. Foxley’s cafe. 

And this forfeiture is not like a ftray, where tho the lord may feize, 
yet the party, who is the owner, may retake them within the year 
and day, but here the true owner cannot feize his own goods, tho 
upon frefh fuit within the year and day. 8 E. $. 11, a. duowry 151, 
2 E.3. Con 162. 

But yet this is not an abfolute lofs of the owner’s goods, but rather 
an expedient fettled by law to drive the owner to convict ‘the fol, 
by profecuting his appeal, and therefore if he make freth fuit, a 
profecute his appeal, and the felon be thereupon convict and 
and the frefh fuit be inquired and found by verdict or inqueft of affice, 
he fhall have reftitution of the goods fo waived. 5 Co. Rep. 9 one 
Foxley’s cafe, 3 E. 3. Coron. 162. 
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** But more of reftitution under the next general, for it is regularly 
true, that of what things the owner fhall have reftitution upon the 
ftatute of 21 H. 8. he fhould have reftitution upon a conviction in an 
appeal at common law, and 2 conver/o, fo that what is faid upon the 
ftatute, is applicable to reftitution upon an appeal. 

“Tl. By the ftatute of 21 H. 8. cap. 11. it is enacted, “ That if any 
‘® perfon do rob or take away the goods of any of the king’s fubjects 
* within this realm, and be indiéted, arraigned, and found guilty 
“ thereof, or otherwife attainted by reafon of the evidence of the 
* party fo robbed, or owner of the faid money, goods or chattels, or 
“any othcr by their procurement, that then the party fp robbed, or 
* owner, fhall be reftored to his money, goods or chattels, and the 

ime nga before whom fuch perfon fhall be fo attainted, or found 

“ guilty by reafon of the evidence of the party fo robbed, or 

Ts 42]. *¢ owner, or by any other by their procurement, have powcr 

* ‘to reward writs of reftitution for the faid money or goods, or chat~ 
“ téls in like manner, as tho any fucl) felon or felons were attainted 

“at the fuit of the party in an appeal. 

This ftatute introduced a new law for reftitution: for before this 
fiatute there was no reftitution upon an indiétment, but only upon an 
appeal. 22 £.3. Coron. 460. Stamf. P.C. p. 167. a. 

"Pho the ftatute fpeak of the king’s fubjefts, it extends to aliens 
Tébbed ; for tho they are nq the king’s natural-born fubjects, they 
re the king’s fubjeéts,: when in England, by local alligeance. 

' ©" If the fervant be robbed of the mafter’s money, and the mafter, or 
his fervant by his procurement give evidence and convict the felon, 
_the mafter fhall have a writ of reftitutioh, if it appear upon the in- 
‘W@i€iment and evidence it was a money, for the ftatute gives 
“Yeftitution to the party robbed wher. Stamf. P. C. p.167. 
"If A. be robbed by B. and Ctyand B. only is convié of the robbery 

* By the evidence of 4. he fhall have reftitution, for fo he fhould have 
“Wad'in cafe of an appeal. 

aE be'fobibed of an ox by B, who fells him to C. who keeps the 

, fin hi hands, and after kills the ox, and fells the fleth, or if 

i Meet be feized in the hands of the thief, 4. may, if he pleafes, 

_ Shave'a writ of reftitunon for the money. Noy’s reports, Harris's 
“(e) 

(¢) Ney 128, 

So 
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So if money be ftolen, and the thief taken, and the money feiz as ues 
he fhall haye reftitution of the money. asa: 


The teftator is robbed, the thief is convict upon the procurement 
of the executor, he fhall have reftitution. 3 Eliz. Ben/. 87. Dy. 201. 
6 Co. Rep. 80. 


it hath been a great queftion, if goods be ftolen, and by the thief : 


fold in a market-overt, whether the thief being convicted upon. the 
evidence of the patty robbed, he fhall have refticution upon. this fta- 
tute of the thing fold or not, the buyer not being privy to the felony,: 
” thofe that held he fhould not, ground themfelves upon the ; 

book of 12 H. 8.10. Mr. Dalton’s opinion, cap. 111. p. Cs 3] 
249. (d) upon the refolution in the cafe of market-overt, 5 Co. Rep. 
83. 4.. which was upon occalion of a writ of reititution (¢), where 
it is held, that the fale in market-overt is a bar to the reftitution ; 


and upon the ftatute of 31 Eliz. cap. 12. where it is {pecially pro- _ 


vided, that notwithftanding a fgfe of a horfe in market-overt the owner 
may take him within fix eg Hie after the felony upon proof of his 
property, which evidenceth, th 

have rettitution ; and of this opinion was Hyde juftice (f) at the fel- 
fions held after Trin. 13 Car.’ Brown juftice diffentiente. 

But it feems he fhall have reftigution upon this ftatute, notwithftand- 
ing the fale in market-overt of the goods ftolen, and as to the ay- 
thorities, the 12 HY. 8. 10. was before the ftatute of 21 H. 8. and 
Mr, Dalton’s opinion feems to be grounded upon it; the cafe of mare 
tet-overt, 5 Co. Rep. it is true feems to be againft the reftitution, tho 
the cafe fell off upon this, that the {crivener’s fhop was no markets 
overt by the cuftom of London. 

Asto the ftatute of $1 Eliz. to which I may adi alfo the anise 
1 ‘Fac. cap. 21. that enacts, “ No fale of ftolen goods in Lomdon, 
“ We Vefiminfier or Southwark, or within two miles to a broker, fall make 
“ any change or alteration of the property or intereft :” Thefe ftatutes 
make nothing as to the cafe in queftion, for without queftion the fale 


in market-overt changeth the property in thofe cafes, wherein thele’ 


ony 


and the like ftatutes have not enaéted the contrary, and therefore the 
party cannot take thera again from the buyer, unlefs in cafe of bros 


kers, and ftolen horfes, ut Supra: but this comes tot to the queftion ‘ 


in hand, for here the aét of parliament gives the reftitution, s 
- only where the felon is convicted ; and this reftitution is not prevented 


(4) pene tel, of. 164+ P- $43 (¢) 1 And. 344 ) Kitase 
Hb4 


at after the fix months he fhall not 
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: Se lien market-overt. 1, This a€t was made to encourage 
vit sperfons robbed to purfue malefaétors, and therefore they have an af- 
furance of reftitution, and it would be fmall encouragement if a thief 
£544] ‘by fale in market-overt, which is every day in almoft every 
Fes fhop in London, fhould elude it. 
“i ) It were againft the common good, and would encourage offenders 
_ to the common detriment, if this fale fhould conclude the owner. 
/* 93. The man that is robbed, is robbed againft his will, and cannot 
help it; but the buyer of ftolen goods may chufe whether he will 
buy, or if he buy, may yet refufe to buy, unlefs well fecured of the 
property of the goods, or knowing the owner. 

And if it be faid, that the reftitition fhall be, as in cafe of an 
appeal, and a‘fale in marketeovert had barred a reftitution in an 
— 

~ Tanfwer, 1. That it is but gratis diGiwn, that a fale in a market- 
| overt had barred reftitution in an apheal, for there is no authority 
for ity but the only book, that I know ig the cafe, is to the contrary, 
vid, @ Co. Inflit. p.7114. Vf A. comma robbery, the king’s offi- 
cer. feizeth the goods ftolen, and fells them i in market-overt, the party 

’ robbed convicteth 4. upon his appeal, he fhall have reftitution not- 
withitanding fuch fale, if he made freth fuit.. 2, But fuppofe the 
appellant fhould not have reftitution, yet that reftrains not reftitution 
in cafe of the ftatute of 21 H. 8. for the words 4s though he bad 
been attaint in an appeal, are not reftrictive, but relative only to the 
manner of the writ of reftitution, which fhall be fuch as in an 
appeal. 

| For authorities, 1. It hath been the conftant practice at Newgate, 

: that fale in market-overt hath not been allowed. againft this writ of 
' yeftitution, and this Mr. Lee, the fecondary there for above thirty 

ey years, hath atiefled openly in the court there oftentimes before my- 
, felf, and divers others (g): again, 2 Co. Infiit. p. 114. lord Coke's 
" epinion was in thefe words; So that in this cafe alfo, (viz. upon’ the 
fiatute of 21H. 8. cap. 11.) the party robbed, or owner, fhall have 
teffitution notwith/ianding any fale in market-overt, and with this agreed 
myéelf and juftice Zivi/den upon coniideration’ of this ftatute. 

aul Upon this figtute of 21 H. 8. if the offender be convict 
53 upon the evidence of the party robbed, or gwyer, he thall 
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have reftitution, tho there were no frefh fuit, or any inquiry by: eis ‘4S 
queft touching the fame, and this is conftant practice, tho in caleiei 

an appeal it be otherwife. ¥: 

- If 4. be robbed by B. of a filver cup, a piece of cloth, and othe: 
things, and 4. prefersan indi€tment only for one of them, as namely the; 
cloth, and convict the felon, he fhall have reftitution of no more than ~ 
what is contained in the indig&tment, and the goods. omitted are cons - 
fifcate to the king, as in cafe of goods omitted in an,appeal, 44 £. 3. 
$4. (h) tamen quere, for it is not really the party’sfuit, Vide Dalt. 
“cap. LL. ps 298. (i) 

If 4. have his goods ftolen by B. and 4. prefers a bill of indiStment, 
which is found, whereupon ZB. flies and is oudawed, 4. thall have 
reftitution, for he gave evidence upon the indictment, which, tho: it 
be not a conviction, is the ground of the outlawry, which ia ay at- 
tainder. Dalt. ubi fupra. 

A. and B. have their feveral goods ftolen by C. A. prefers his bill, 
of indi€tment for his goods, Cy is thereupon convicted, notwithftande 
ing that conviction B. may is 8 his bill, and C. fhall. be thereupon 
arraigned and tried, to the end that B. may have his reftitution,. 
which he could not have by the conviétion upon the indictment of A. 
becaufe a diftinét felony, tho moff ufually at the fame feflions the fe- 
veral indiétments againft the fame perfon are tried by the fame jury; 
vides. 4.11. ‘Stamf. P.C. fol. 167. b. 

But iuppofe that C. be attaint on the indictment preferred by 4, 
and ieprieved till another feffions, and then B. prefer a bill of indi&- 
ment for another robbery upon him by C. in this cafe C. may plead 
to the country if he pleafe, and upon conviétion B. fhall have sefti- 
tution, for the court is not bound to take notice at another feflions, . 
that he is attaint, but he may if he pleafe plead autrefoits attaint, and 
tefufe to anfwer, and then by the book of 44 £. 3. 44. in cafe of an 
upped? he flould have no reftitution, but his goods fhould be con- 
h{cate to the king, but I think that to ferve the ftatute of 21 sy 
H. 8. as to the point of reftitution the court may and in ta 54 fh 
reafon ought to inguire by an inqueft of office touching the robbery. - 
of B, and being afcertained of it thereby to grant reftiration, tho they 
ought to give no new judgment of death upon fuch inqueft, at leafy ‘ 
unieis the prifoner had pleaded to the indiétment not guilty, and 4 ai: 





(b) This is more dircely proved Gurene r2¢, i) New Edit, sh frm 
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~ieaehd pueda eine vide 4 E. 4.11. Dalt. cap. 111. p. 714, 
115. (k), Stamf. P. C. p. 107. 

_ And thus far of reftitution by the flatute of 21 H. 8. 

MI. Reftitution by courfe of law is cither by taking his goods, of 
by action. 

“4. As-to retaking of goods ftolen: it 4. fteal the goods of B. and 
.» Bi take his goods of 4. again to the intent to favour him or maintain 
him, this is unlawful and punifhable by fine and imprifonment (1), 
but if he take them again without any fuch intent, it is no offenfe, 
Mich.16 Fac. B. R. Higgins and Andrews (m), but juftifiable. 

But after the felon is convicted, it can be no colour of crime to take 
his goods again, where he finds them, becaufe he hath purfued the 

* daw upon him, and may have his writ of reftitution, if he pleafe. 

2. By courfe of common law: A. fteal the goods of B. wiz. fifty 
pounds in money, 4. is convicted, and hath his clergy wpan the pro~ 
fecution of B. 2. brings a trover and,converfion for this fifty pounds, 
and upon not guilty pleaded this {pecia’ matter is found, and adjudged 
for the plaintiff, becaufe now the as hath profecuted the law 
againft him, and no mifchief to the common wealth ; but it was held, 
that if a man felonioufly fteal goods, and before profecution by in- 
diétment the party robbed brings trpver, it lies not, for fo felonies 
fhould be healed. AZ. 1652. B. R. Dawkes and Covencigh (n); vide 
wccordant Noy’s reports (0 ), Markham and Cob ; but if the plaintiff 

had not given evidence upon the conviction, it was held, that 
‘ 1547] the ation lay not, but the goods were confifcate to the king, 
and for want of that averment in the cafe of Markham, judgment was 

‘ given for the defendant in trefpafs. 


Blackf, Com. lib, iv. cap. 29. p. 397. & cap. 27. p. 962. 


i} Feary ee. 2 oes neg P54 is put to the ii anil and profecutiqn of the 
as pale of ad- felon, and thereby great encouragement_is 
a sapegle eary for during goods fto- given to the commuiffion of fuch offenfes, 
PS Rete no queftions afked, which I have are ¢ 2a, cap. 56. 
lord chancellor Maceloyeld Goiore to BE 2 Rol. Rep. 55. 


by ‘be criminal, as Lees 3 a fort of coms Style 3 
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Teturning to the right owncr, a ftop 


CHAP. 








CHAP. XLVIII. 


Of burglary, the kinds, and puniflment. 


COME to thofe crimes that fpecially concern the habitation of a _ 
man, to which the laws of this kingdom have a fpecial refpe&, 
becaufe every man by the law hath a fpecial prote€tion in reference 
_ to his houfe and dwelling. (a) ay 
And that is the reafon, that a man may affemble people together 
for the fafeguard of his houfe, which he could not do in relation te 
travel, or a journey. 21 H. 17. 39. a. ’ 

And upon the fame reafon it is, that not only by the ftatute of 26 
H. 8. cap. 5. but even by the common law, if any come to commit 
a felony upon me in my houfe, and I kill him, it is no felony, mor 
induceth any forfeiture ; quod Bde fupra, p. 481. vide Sir Henry Spele 
man Gloff. tit. Hamfecken, & idem tit. Burglaria, whereby it appears, 
that by the antient laws of Canutus (b), and of H.1.(c), it was pas 
nifhed with death. . 

The common genus of offenfes, that comes under the name cf 
Hamfecken, is that which is ufually called houfe-breaking, which 
fometimes comes under the common appellation of burglary, whether 
committed in the day or night to the intent to commit felony, ‘ 
fo that houfe-breaking of this kind is of twowmatures. [548] , 

1. That which in a vulgar and improper a¢ceptation is fometimes 
called burglary. And, 

2. That which in a ftri& and legal acceptation is fo called. i 

I. As to the former of thefe, ham/acken, houfe-breaking, or burg- 
lary in a vulgar acceptation is of feveral kinds. 

1., Robbing of any perfon by day or night in his dwelling-houfe, 
the dweller, his wife, children, or fervants being in the houfe, and // i, 
et if fear ; this requires that there be fomething taken, but it Te- 44 
quires not an actual breach of the houfe; but it is all one, whether 
he aétually breaks the houfe, or enters per o/tia aperta, for itisin 


> LS 


(a) That this was the notion among the eminem fas ™ ; ] 
Romans alfo appears from Cicero in oratione (6) 1. 61. reckons irruptio in domum 
Pro domo, cap. 41. Quid enim fanéius, guid among the /eelera inexpiabilia. art al 
omni religione munitins, guam domus uniufeujufe (c) 4 80. See Wilk, Leg. Anylo-Sex. p. 
Fo civium? bic are funt, bic foct-—~boe 2736 ut 

uginm eff ita fantium gmnibus, ut inde abripi Ae 
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teuth robbery either way, and from this offenfe clergy is taken away 
by the ftatute of 23 H.8. cap. 1. and 25 H. 8. cap. 3. from the 
principal, sand by the ftatute of 4 & 5 P. & M. cap. 4. from the ac- 
ecflary.. ‘ 

2. Robbing a peifon by day or night in his dwelfing-heafe, the 
dweller, his wife, agen or fervants being in the houfe, and not put 
inefear ; this requires, 1. An actual houfe breaking of the houfe. 

2. An actual taking of smuiice, but the perfons need not be put in 
Pe “ing and by the ftatute of 5 & 6 EF. 6. cap. 9. clergy is in this cafe 
i, , taken from the principal, that enters the houfe ; and by the ftatute of 
9 * 4&9 5 P.to M. cap. 4. from the acceffary before. 
© 3. Robbing a dwelling-houfe by day or night, and taking away 
goods, none being in the houfe ; this requires an actual breaking, and 
an actual taking of fomething, and without the latter it is not felony, 
§) but. if accompanied with both, and the taking of goods be of the value 
Mes of five fhillings, it is excluded from clergy by 39 Eliz. cap. 15. 
yof A breaking of the houfe in the ay or night to the intent to 
fieal or commit a felony, any perfon being in the houfe, and put in 
_ fear, tho nothing be actually taken, this i is burglary by the common 
f, low, if it is in the night, and felony by ‘the ftatute of 1 £. 6. cap. 12. 
i tho in the day, and is excluded from,clergy by the ftatute of 1 E. 6. 
Y y whether by day or by night, but then it requires, 1, a actual break- 
19 ing of the houfe, and not an entry per offia aperta. 2. An entry with 
intent to commit a felony, and fo laid in ae indictment, 
49] Poulter’s cafe, 11 Co. Rep. 31. b. 
bie: 3. A putting in fear, but acceffaries have clergy. 
he? ML. Legal or proper burglary is of two kinds, viz. 1. Complicated 
and mixed with another felony, as breaking the houfe, and ftealing 
goods, either with putting in fear or without putting in fear, fome- 
body in the houfe, er nobody in the houfe, which requires, 1. That 
' _ it be done in the night. 2. That there be an actual breaking. 
| 2. Simple burglary, and that either, 1, With putting in fear, and 
then the principal is excluded of clergy by the ftatute of 1 E. 6. and 
© from the flatute of 18 Eliz. or, 2. Without putting in fear, and 
& he is excluded of clergy by the ftatute of 18 Efz. 
- And this chapter {peaks only of proper or legal burglaries, of thofe 
Op burglaries I have {poken before, 
is deferibed by Sir Henry —s (e) to. be mepaee ds 


whe . (¢) ix verbo burglaria, : a 
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ruptio ali icujus habitaculi vel ecclehie, etiam murorum bwin 
tis aut burgi ad feloniam perpetrandam. 

My lord Cote P. C. cap. 14. p.63. more fully defcribes it. 7h 
“ burglar is he, that in the night-time breaketh and entreth into a 
« manfion-houfe of another of intent to kill fome reafonable creature, 
orto commit fome other felony within the fame, whether his felo= _ 
 nijous intent be executed or not. 
_ And accordingly the indiQment runs, guod J. S. 1 die Julii anno 
- &e. in noéte ejufdem diei vi SF armis domum manfionalem A. B. felonicé 
ts burglariter fregit & intravit, ac ad tune &8 ibidem unum Seyphum 
argenteum &Sc. de bonis && catallis ejufdem A. B. in cadem domo invent? : 
felonice &F burglariter furatus fuit, cepit & a/portavit; or if no theft, 
were a€tually committed, then cx intentione ad bona & catalla cufdem 
A.B. in eadem domo exifient’ Selonict 8 burglariter furandum, capi-. 
endum €8 afportandum, or ed intentione ad ipfum AB, ibidem Selonicd 





interficiendum contra pacem of. Ss ha 
And note, that thefe fever§l claufes in the indiftment are effential . 
to the confliiston of burglary, 1. That it be faid noéfanter, or in 


noéte ejufdem diei (f), for if jt be in the day-time, it is not 
burglary. 2. That it be faid in the indictment beesisiian® 5 ] 
for it is a legal word of art, wkhout which burglary cannot be ex- 
preffed with any kind of other word or other circumlocution, and 
therefore, where the indictment is burgaditer inftead of burglariter, it 
makes no indictment of burglary, fo if it be burgenter. 4 Co, Rep. 
39. b. (g) % ] 
3. It muft be fregit & intravit, for it is held, that breaking’ with- — * 
out entring, or entring without breaking makes not burglary, fed-de 
hoc infra; yet Trin. 5 Fac. B. R. an indictment, quod felonic®? S 
burglariter fregit domum manfionalem, &c. was a good indi&tment of 
burglary, and that the entry is fufficiently implied, even in an indi@- 
ment, by the words burg/ariter fregit, but the fafeft and common — +4 
is to fay fregit &F intrav 
4. It muft be faid Saad man/i onalem, where burglary is cort- 
mitted in a houfc, and not or pls domum, for that is too uncer 
-e at large. 
It muft be alledged, that he committed a felony in the ‘thine 
ks or that he brake and entred the houfe to the’ intent to « 


sana ee 


(Ff) See 9 Cor 66. by (4) See allo Catan. 
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+ felony, but thefe things will be fuller examined, when we come to 
Ts. 


~.\s Therefore the time, wherein it muft be committed to make it 


_ burglary, muft be in the night. 


mt 


* 






It hath been antiently held, that after fun-fet, tho day-light be not 
quite gone, or before fun-rifing is noanter to make a burglary, Dait, 
cap. 99. p. 352. (i), and accordingly cited by Crompt. fol. 32. 5. 
to have been judged by Portman, 3 E. 6. (i), and the felons executed, 
and2i H.7. Kelw. 75. a 

But the latter opinion hath been and ftill obtaineth, that if the fun 
be fet, yet if the countenance of a party can be reafonably difcern- 


-ed by the light of the fun or crepu/culum, it is not night, nor nodfanter 


to make a burglary ; and with this agrees Co. P. C. p. 63. and hence 
itis, that altho a town unwalled fhall not be amerced for the efcape 
of a murderer, if the murder were committed in the night, yet if 
it-were done only i” ve/pere diei, the t&wnthip thall be amerced. 3 E. 
f 3. Coron. 293. And if a robbery be committed before fun- 
55 ] rifing, or after fun-fet, and whilft it is fo far day-light, that 
the countenance of a man can be reafonably difcerned by the light 
of the day, yet the hundred hall be charged, otherwife where it is 
donc in the night, 7 Co. Rep. 34. Adilburn’s cafe : but this is not in- 
tended of moon-light, for then midnight houfe-breaking fhould be 


_ mo burglary ; and the word nodfanter is to be applied to all that fol- 


lows, viz. fregit & intyavit, if the breaking of the houfe were in the 
day-time, and the entring in the night, or the breaking in the night, 
and entring in the day, this will not be burglary, for both make the 
offenfe, and both muft be nocJanter : vide Crompt. 33. a. ex8 E. 4. (k) 
~ Bat if they break a hole in the houfe one night, to the intent to 
enter another night and commit felony, and accordingly they come 
at another night, and commit a felony through the hole they fo made 


- the night before, this feems to be burglary, for the breaking and 


entting were both noéfanter, tho not the fame night; and it fhall be 


_ fuppofed, that they.brake and entred the night when they entred, for 


the breaking makes not the burglary till the entry. 


or Cae cap. 151. p. 486. there was only, that if thieves enter in by 


judgment Fineux, night at an hole in the wall, which was 
1 f tegen ens ed 

Esl doesnot flly prove the “not appear who made 
4h sapped the refolution 
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2. There muft be a breaking and an entry to make se engl 4 
and therefore I fhall fpeak of them both together. 

Antiently the law was fo ftrict againft burglary, that a very. p 
coming to a houfe with intent to commit a burglary was held pus 
nifhable with death, Cromp. 31. by Sir Anthony Brown; but deus’? 
obtains not now for law without a burglary committed. 

Fregit, there is a double kind of breaking, 1. In law, and-thus 
every one that enters into another’s houfe againft his will, or to 
commit a felony, tho the doors be open, doth in law break the-houfe. 

“9. There is a breaking in faét an aétual force upon the houfe, aS) 
by opening a door, breaking a window, &c. 

And altho, in the remembrance of fome yet alive, Sir N..H. ( !) ra 
chief juftice did hold, that a breaking in law was fufficient to make. : 
a burglary, as if a man entred into the houfe by the doors 
open in the night, and ftole goods, that this is burglary, and [952] 
accorditigly is Crompt. 32. a. 9¥ Affiz 38. yet the.law is, that a bare 
breaking in law, viz. an entif by the doors or windows open is not 
fufficient to make burglary without an actual breaking, Co P. €, p- 

64. ‘and fo the law hath been generally taken to this day in cafe of 
burglary. (m) 

And thefe aéts amount to an,actual breaking, w/z. opening the 
cafement, or breaking the glafs window, picking open a lock of a 
door with a falfe key, or putting back the lock with a knife or dag- 
ger, unlatching the door that is only latcheg, to put back the leaf 
of a window with a dagger, Dailt, cap. 99. (n), Crompt. 33..@. andy 
fo is common experience. 

To take down a pane of glafs of a glafs-window by taking out 
or bending afide the nails that faften it is a breaking of a houle 
within this law, becaufe the glafs-window is parcel of the houfe. 

It was held by Mamwocd chief baron, that if a thief gocs down 
a chimney, to fteal, this is a breaking and entring, Crompt. fol. 32. bs 
and hereunto agrees Mr. Dalton, p. 253. (0) 

‘There was one arraigned before me at Cambridge for burglary, 
and upon the evidence it appeared, that he crept down 2 chimney 
I was doubtful whether this were burglary, and fo were fome 
others ; but upon examination it appeared, that in his creeping down 


() Sir Nicholas Hide, fee Gro. Car. 65. The reafon of this {cemt to be, be- ov 
225, pO saat ee Pct Se teweneits 
7S 70 ; thing wilh admit. CSTE 
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hy ‘fome of the bricks of the. chimney were loofened, and fell down in 

‘the’room, which put it out of queftion, and direction’ was given 

to find it burglary; but the jury acquitted him of the whole fad, 

be “Ins -fome cafes there may be a burglary committed by a°man 
len an actual breaking. 

Deeg come with a pretended hue and cry, and require the 

as to go along with them to fearch for felons, and whilit 

tive goes with them into a man’s houfe, they bind the conftable and 

: i and rob him, this is burglary (p), Co. P. C. p. 64. The 

like happened in Black Fryars 1664. where thieves pres 

Iss 3] tending that .4. harboured traitors, called the conftable to 
bd go swith them to apprehend him, and the conftable entring, they 

“pound the conftable, and rolbed 4. and were executed for burglary, 

and yet in both cafes the owner opened the doors of his own accord, 

at the command of the conftable. Cromp. 32. b. 
Thieves cume im the night to rol&4. who, perceiving it? opens 
Vhis door, and iffues out and ftrikes otte of the thieves witha ftaff, 
) another thief having a piftol in his hand, perceiving others in the 
i entry ready to interrupt them, puts his piftol within the door over 
be the threfhold, and fhot, fo that his hand was over the threfhold, 
_ But neither his foot, nor the reft of his body, and upon this evidence 
by great advice it was adjudged burglary, and the thief hanged, 

. ‘and yet he brake not the houfe. 26 Eliz. Cromp. 32. a. 

If A. the fervant of B. confpire with C. to let him in to rob B. and 
nccordingly A, in the night-time opens the door or window, and lets 
him #, this is burglary in C. but larciny in 4. the fervant, Dalit. 
k ‘Gap. 99. p.- 253. (7). it feems it is burglary in both, for if it be bur- 

glary i in “a itmouft needs be fo in 4. becaufe he is prefent, and aid- 
Poe to commit this burglary. 
’ ‘Tf # enter the houfe. of Z. in the night-time, the outward door 
ee roe open, or by an open window, and when he is within the houfe, 
turns the key of a door of a chamber, or unlatcheth a chamber door. 

7 “0 the | intent to fieal, this is burglary, tho the outward door were 
“open 5. and fo it .was adjudged upon a fpecial verdiét before me at. 
the ieffions at Newgate 1672, by advice of many judges then alfo 
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And fo it is, if thief be lodged in an inn, and in the night he 4 
ftealeth goods, and goeth away, or if he enters into the houfe fecretly j A 
in the day-time, and there ftayeth till night, and then fteals goods and 
goes away, this is not burglary, Dalt. ubi fupra p. 253. and Cromp. hk 
4, a. but if in either of the cafes they had opened an inner chamber 
door, and taken the goods, it had been burglary, agreed 1672. (r) 

The fervant lies in one part of the houfe, the mafter in 
another, and the ftair-foot door of the mafter’s anleeh 54] 
is fatched; the fervant came in the night, and unlatched the ftaire 
foot door, and went up into his mafter’s chamber witha hatchet 4 
intending to kill him, and wounded him dangeroufly, but the mafter 
efcaped (/). Upon this fpecial matter found at Wincheffer affizesy. 
by the advice of the greater number of the judges, exceptis paucis (t), 
it was adjudged burglary, and the offender was executed. 7. 16 Fae. 
Hutt. Rep. the cafe of Haydon and Edmunds (u) 

If a man enter in the night-tig by the doors open, with the in~ , 
tent to fteal, and is purfued, wHtreby he opens another door to make’, 
his efcape, this I think is not burglary againft the opinion of Dait. ‘ 

p. 253. (x) out of Sir Francis Bacon, for fregit & exivit, non fregit 
& intravit. (y) 

If 4. be a lodger in an inn, andshe goes up to his chamber to bed, 
and the chamberlain pulls the door and latcheth it, or 4, himfelf 
locks it, and in the night he rifeth, openeth his chamber door, fteals 
goods in the houfe, and goes away, it may be a queftion, 
whether this be a burglary ; it feems not, becaufe he had a kind of 
{pecial intereft in his chamber, and fo the opening of his own door 
was no breaking of the inn-keeper’s houfe, for 4. hath a fpecial prow 
perty in his chamber; but if he had opened the chamber of B,a 
lodger in the inn to fteal his goods, this had been burglary. 

And in that cafe of a lodger, tho he hath a fpecial intereft in the 
chamber, yet he being but a lodger, and in an inn, the burglary 
mutt be fuppofed of the manfion-houfe of the inn-keeper (x): vide 
plus infra. 

If A. enters into the houfe of B.in the night, by the doors open, 
and breaks open a cheft, and takes away guods without ag? 2 a 

r) pe (u) Hutt, 20. Kel, nate 4 

‘times this would have been (x) New Edit. 


nipped petit treafon, for (y) But now cats doubt is fewsell By ts Te, 
Mill, Gone Fi | oe see owl bh bic : 
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open of an inmer door, this is no burglary, becaufe the cheft is no 

partof the houfe. (a) 

i [ss 1 But if he breaks open a ftudy or counting-houfe, or fhop 

5 within the houfe, this is burglary, tho none ufually lodge in 

the fludy ; and the fame law feems to be, if he breaks open a eup- 
board or counter fixed to the houfe (/) ; quere. 

3. Fregit & intravit. There muft be an entry as well as a break- 
ing, and both muft be in the night, and with an intent to fteal, other- 

_ wife itis no burglary. , 

4. intending to rob B. breaks a hole in his houfe, but enters not, 
B. for fear, throws out his money ta him, /. takes it and carries it 
away, this is certainly robbery, and fome have held it bur glary, tho 
A, never entred the houfe ; and fo it is reported to have been adjudged 

+ by Saunders chief baron. Crompt. 31.4. tamen quere. (¢) 
If A. breaks the houfe of B. in the night-time, with intent to fteal 
goods, and breaks the window, anX& puts in his hand, or puts ina 
BS hook, or other engine to reach a or puts a piftol in at the 
~~ window with an intent to kill, tho his hand be not within the window, 
this is burglary. Co. P.C.p.64 , 
But if he fhoots;without the window, and the bullet comes in, 
* this feems to be no entry to make burglary ; quere. 

A. B. and C. come in the night by confent to break and enter the 
houfe of D. to commit a felony, 4. only aGtually breaks and enters 
the houfe, and B. ftands near the door, but actually enters not, C. 
ftands at the lane’s end, or orchard gate, or field gate, or the like, 
to Watch that no help come to aid the owner or dweller, or to give 
notice to the others, if help comes, this is burglary in them all, tho 
4. only aétually brake and entered the houfe, and they all, in law, 
are principals, and excluded from clergy by the ftatute of 18 Eliz, 
cap. 7. and fo it is in robbery, as hath been faid, 11 H. 4. 13. 
Cromp. 32. a. Co. P. C. p. 64. 

3 If 4. being a man of full age, take a child of feven or eight years 
up old well inftruéted by him in this villainous art, as fome fuch there 
, __ be, and the child gocs in at the window, takes goods out, and de- 

si ate 5 56 } livers them to 4, who carries them away this is burglary 
‘ in 4. tho the child that made the entry, be not guilty by 
al of his. infancy. 
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ras if the wife, in the prefence of the sitiepal by his divans de “| 
coercion breaks and enters the houfe of B. in the night, this is bur- a 
glary in the hufband, tho the wife, that is the immediate a: isi 
excufed by the coercion of her hufband. ee 

4, Domum manfionalem : what fhall be fo faid. 

An indictment, quod felonic? &F burglariter fregit & intravit ecele- 
jam prochialem de D. ea intentione, &c. isa good indictment of bur- 
glary, for ecclefa is domus manfionalis. Co. P.C. p. 6% Dy. 99..! 

a. (4) ¥ 

If 4. having a dwelling-houfe, and upon occafion he and all his 
fainily are abfenta night or more, and in their abfence in the night. 
a thief breaks and enters the houfe to commit felony, this is burglary. 
Co. P. C. ubi fupra. 

So if 4. have two manfion-houfes, and is fometimes with his: fa- 
mily at one, and fometimes at the other, the breach of one of them 
in the abfence of his family fron# thence is burglary (¢). 4 Co. Rep. 
40.a. 39 Eliz. Dalt. cap. 99. i; (f) : 

If A. have a chamber in a college or inn of court, where he 
ufually lodgeth in term:time, ang in his abfence in the vacation his ; 
chamber or ftudy be broken open, &&*c. this is burglary, and the in- 
dictment fhall fuppofe it domus manfionalis A. Co. P. C. p. 65. 14 
Car. 1. Audley’s cafe before cited. (g) 

So it is, if # hires a chamber in the houfe of B. for a certain time 
wherein he lodgeth, and during the time contrafted for, it is broken 
open, é#c. this is burglary, and the indictment fhall fuppofe it to by 
domum manfionalem of A. (h) 

But if, in the king’s houfe at Whitehall, or in the great 
houfe of any nobleman, there be apartments or lodgings af- (55 7], 
figned to the jeweller, treafurer, fteward, chamberlain, &c. and any 


but was removing his goods there in order 


(d) Lord Coke fays it is the manfon- 
houfe of Alm: ght God, but this is only a 
quaint tun without any argument, and 
feems invented to {uit his definition of bur- 
glary, wiz, the breaking into a manfii n-houfe, 
whereas it appears from Spelman hico fupra 
eto, and 22 Affiz. gs. thar it is not neo 
cellary to burglary, that a manfion-boufe be 
broken, for the breaking of churches, the 
wallsor the 
glary, and the word manfisnalisis only 
pve to one kind of burglary, wiz. t 
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1b, Ch icf juftice Kaley was of a different 


opinion,an thoegh in fuch cafe the indiét- 
ment ought to be laid for breaking domum 
manfion, 
entrance, itis but one dwelling-houfe, the 
there be feveral inmates, but ocherwife ig. 
is, ifa man divides fome rooms the 
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- of thefe lodgings be broken up burglarily, the indiGment muft Bie 
it to be domus manfionalis of the king, ot of him that is truly lord or 
proprietot of the houfe, for they have the ufe of the lodgings as fer. 
i -yants only, and not as owners: Hungate’s cafe before cited. (7) 

~ «And fo it is, if 4. comes to the inn of B. and there hath a chamber 
appointed for his lodging, and this chamber is broken up burglarily, it 
fhall fuppofe it to be domus manfionalis of B. the inn-keeper, becaufe 
the intereft is in him, and 4 hath only the ufe of it for his lodging, 
without any certain intereft. 

A tent or booth in a fair or market is not fuch a domus man/tonalis, 
wherein burglary may be committed,. but robbery therein committed, 
the owner, his wife or fervants being therein, is fpecially exempted 
*” from clergy by the ftatute of 5 & 6 E. 6. cap. 9. before mention’d, 
& Co. P.C. p. 64. 

If 4. have a thop parcel of his manfion-houfe, and it be broken 
open in the night, &c. it is a pie cae and the indiétment fhall fup- 
pofé, that he brake and entered domu:sh man/ionalem of A. for it is par- 
cel thereof. 

But if 4. lets the thop to B. fora year, and ‘B. holds it, and works 
or trades in it, but lodgeth in his own houfe at night, and this fhop is 
broken open, £c. the indi€tment tannot be, that domum manjionalem 

- of A. fregit, for it was fevered by the leafe during the time (4), but 
then whether he may be indiéted for burglary, as in the domus man- 
fonalis of B? and certainly it is agreed on all hands, if B or his fer- 
vant fometimes lodge in the fhop, it is burglary, and it fhall be fup- 

»  pofed domus manfronalis of B. and this is common experience. 

But fuppofe he never lodges there, but only works or trade$ 

[558] therein in the day time, and he or his fervants never lodge 

there at night, whether this be a burglary to break and enter this fhop 
to commit a felony ? 

And certainly it was in this cafe antiently held burglary, AZ. 37 & 

- 88 Elizi B. R. Cole’s cafe (m), an indi€tment, gudd fhopam cujufdam 
Ricardi burglaritér & felonic? fregit & intravit Fc. it was admitted, 
for the matter, by court of king’s bench to be good; but doubted, 
whether it was good, becaufe it was cujufdum Ricard: without men- 
tioning hisfirname, and with this-alfo agrees my lord Coke in terminis, 

i Co.1 P.C. p- 64. inthefe words: Buta frp wherein ang perfon dath tan cons 
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But 7.17 Fac. Hutton’s Rep. 33> it is ruled to be no burglary to- 


break open fuch a fhop, and accordingly the practice hath peas" 
gone at Newgate feffions fince my time or obfervation, aad to this day | 
it is holden no burglary to break openfuch a fhop; but if the fhop hy 
keeper, or his fervant, ufually or often lodge in the thop at night 

it is then domus manjfionalis, in which a burglary may be committed. 

“Domus manfionalis doth not only include the dwelling-houfe, but 

"alfo the out-houfes, that are parcel thereof, as barn, ftable, cow- 
houfes, dairy-houfes, if they are parcel of the mefluage, tho they” 

are not under the fame roof, or joining contiguous to it; and there- | 
fore, if fuch ftable or out-houfe belonging to the dwelling-houfebe —, 
broken open in the night-time with intent to fteal, it is burglary, and 
with this agrees Co. P. C. p. 64, 65. Dalt. cap. 99. p. 254, 255. 
where for breaking open a bagk-houfe of Robert Cafiie’s, eight .or 
nine yards diftant from the dwelling-houfe, only a pale reaching be- ) 
tween them, two were arraigned and condemned for burglary ; and i Ua 
fo it was agreed by all the judges in the time of chief juftice Hyde laft Ny 
1665. and the law was accordingly, and the contrary practice in one ( 
much blamed ; and altho it was faid by fome, that it had not bee n fo 
uféd, and that the ftatute of 4 & 5 P. & AZ. cap. 4. diftinguithed be- 
tween a dwelling-houfe and a barn, yet at length all the [sso] | 
judges agreed, that the felonious breaking of a barn, parcel 59 
of a meffuage, to fteal corn, was burglary according to my lord Coke, j 
ubi /upra, and with this agrees 2 E. 6. B. Corone 180. 

But if the barn, or ftable, or cow-houfe be no parcel of the mef-. gt 
fuage, as if a man takes a leafe of a dwelling-houfe from 4. andofa 
barn from B. or if it be far remote from the dwelling-houfe, and not 
fo near to it as to be reafonably efteemed parcel thereof; as if it flands 






Rot domus inanfionalis, nor any part thereof. ‘ 
An indiGtment that nodfanter claufum or curtilagium felonic? Ff 

glariter fregit ad occidendum or furandum is not good, and yet 22 4 

95. burglary is defined so break hou/fes, get walls, rm are M, 

in time af peace. (n) ; 
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about his houfe for its fafeguard, and a thief in the night break the 

mein “wall or the gate thereof, and finding the doors of the houfe open, he 

‘eaters i into the houfe, this is burglary ; but otherwife it had been, jf 

he Ahad cgme over the wall of the court, and found the door of the 
hove open ; then it had been no burglary. 

5. To make up burglary, it muft not be only to break and enter a 
ate i in the night-time, but either a felony muft be committed in the 
“honfe, or it muft be to the intent to commit a felony. 

If the indi€tment be, gued domum nianfionalem J. 8. felonic? &8 burg. 
laritér fregit & intravit, & ad tunc {9 ibidem certain goods of F. S. 

Selonic? & burglariter furatus fuit, cepit & afportavit, the indi&ment 
comprifeth two offenfes, viz. burglary and felony, and therefore he 
may be acquitted of burglary, if the cafe be fo, upon the evidence, 
and found guilty only of the felony, and then he fhall have his clergy. 
: Or he may be oe the felony, but then quere, 
L560] whether he can be found guilty of the burglary, becaufe tho 
where the indi€tment comprifeth burglary and felony, the indi@tment 
“is good, tho it be not fuppofed in the indictment, that it was ed inten- 
tione ad bona furandum, for the a& of theft being eharged at the fame 
‘time, it is a fufficient evidence ofthis intention; but when he is ac- 
_-quitted of the felony, then, there being nothing exprefly charged in 
the indi@ment, that burglariter fregit, (Fc. cd intentione ad bona Se. 
| filoni ce fur andivn, i iteftands fingle as if the indi€tment had been of 
‘Yingle burglary, in which cafe the claufe of ed imtentione ad furandum 
” ec. had been neceffary to complete a fingle burglary. 
Sh Tr feems therefore neceflary in fuch cafe not only to.charge him, 
“that in nofte & burglariter & felonic? domum, We. fregit & intravit, 
“@ bona &c. cepit, but alfo farther to fay ed tntentione ad bona & catal- 
“Ya @e in cddem domo cxifientia felonice & burglatiter furandum, and to 
“add alfo the particular felony, & ad tunc & ibidem unui feyphum argen- 
teum €¥c. and then, tho he be acquitted of the felony, the reft of the 
indictment ftands good againft him as a fimple burglary, and he may 
beconvidted of it, tho acquitted of the felony. 
“And I think that as the offenfes of burglary and felony may be 
} the: fame indi&tment, fo three offenfes may be joined in the 
ein iment, and if he be acquit of the one, he may be convicted 
| two, and it may | be of ufe to exclude a malefactor of his 
the offente is great, as cade: for ee for Se 
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be an offenfe againft that ftatute, which will vais from clorgh be S 
and yet not amount to burglary; and the form of the indictment may: — ; 
run thus, Quod A. prima die Februarii anno regni domini Caroli Sen. 4 
in noéle ejufdem diei vi & armis apud B. felonice & burglariter domun 
manfionalem fregit & intravit edi intentione ad bona & catalla gufdem Bes 
in eddem domo exiftentia felonice & burglariter furandum, capiendum 
afportandum, & ad tunc & ibidem vi & armis unum fcyphum argenteum 
»rfufdem B. in eddem domo exifientem felonice & burglariter furatus fuit,. 
" eepit & afportavit, ipfo B. ac uxore, liberis & famulis fuis in eddem 
domo tune exiftentibus, contra pacem, ec. 

And aote, that fuch an indictment need not conclude con- 
tra forinam flatutt, it 1s fuficient that it brings the cafe fo %, 
within the ftatute, as to exclude clergy; and fo, upon the ftatute of 
23 H. 8. cap. 1. 

And upon this indi&tment, ii it falls out upon the evidence that he 
is guilty of the burglary, butWnot guilty of the ftealing, he may be 
convict of the burglary, and fo oufted of clergy, tho he be found 
not guilty of the felony : again, tho he be found not guilty of the bute 
glary, becaufe, it may be, thé breach of the hovfe was in the day- 
time, the dweller, his wife or feyvants in the houfe, yet he may be 
found guilty of the felony within the qualifications contain’d in the 
indi€tment purfuant to the flatute of 5 & 6 £. 6. and fo oufted of his 
clergy, for that is nat confined either to the day or night: again, if 
upon the evidence it appears not to be burglary, becaufe done in the 
day-time, nor yet.felony fo qualified as is excluded from clergy, be- 
caufe either there was no act of breaking, or if there were, yet the 
dweller, his wife or fervants were not in the houfe, he may be cons ~ 
viét of common larciny, and fo have benefit of clergy. ; 

And fo much for burglary joined with larciny. 

Simple burglary is where the breaking and entring is ed intentione ad 

bona & catalla furandum, ot ad interficiendum, &c. and this claufes 

as it is ufually added in cafes of fimple burglary, fo it is nano - 
ie hereupon thefe things are obfervable. 3 
« That altho the breaking and entring be charged to seer : 

Pit coi yet if the intention of that entry be either laid ‘in the in- if a 
dictment, or appears upon the evidence to be to the intent only to. 
commit a trefpafs and not a felony, as ed intentione ad ipfum A. ad tune F i 3 
ve bray ner emettem, it is no burglary, but it ay be: eee ; 
4 ie * : / pro 











po 2 be eé intentione to fkeal or to kill, or to commit fome other 
be , felony, for tho the killing ¢ or murder may be the confequence of beat- 
bien ing, if the “primary intention were not to kill, the intention of 
‘eating will not make burglary. Co. P. C. p. 65.13 H. 4.7. b. 
\g. That if a man in the night breaks and enters a houfe to the in- 
Hr 4 tent to commit a felony, tho he attains not that intent, but 
4 ae Pisibes or fteals nothing, this is burglary, and excluded from 
Mdeexy. 22 Affiz. 39. &F 95. Dy. 99. Crompt. 31. a. Coron. 264. Stamf, 
P.C.p. 30. a. Co. P. C. p. 63. and herein it differs from robbery. ° 
3. It feems, that the intention to commit a felony to make-a burg- 
lary muft be an intention of fuch a fact, as was felony by thecommon 
law (and not of a felony newly made by act of parliament), as larciny, 
. or homicide. 
_ ) Ithath been therefore doubted, whether the breaking of a houfe in 
_« the night with intent to commit a rape be burglary or not, Crompt. fol. 
32. thinks it is not, becaufe, made a by the ftatute of We/im. 2 
-eap.34. (p); but Dalt. cap. 99. p. 255.\(¢), thinks it would be burg- 
lary; becaufe, rape was felony by the common law, until the ftatute 
of Wefim. 1. cap. 13. (r), which turned it into a trefpafs punithable 
,” by two years imprifonment, and fo the'ftatute of Wem. 2. was but a 
\ reftitution of the common law, and a fetting afide of the ftatute of 
Wefim. \. and this feems to be the more warrantable opinion that it is 
- burglary ; but of this hereafter. 
© Now as to clergy in gafe of burglary. 
If it be fuch a burglary, as is alfo joined with adtual theft or rob- 
Dery, and that robbery or theft be fo laid in the indi€tment, and pro- 
ved upon evidence, as an{fwers the ftatute of 23 H. 8. cap. 1. or 1 E. 
6.cap. 12. or 5 & 6 E. 6. cap. 9. whereof enough hath been faid be- 
fore, then the principal in fuch burglary is in thofe cafes, which are 
- within thofe flatuies, oufted of his clergy, and the acceffaries before 
‘are oufted of their clergy by the ftatute of 4 & 5. P. & AZ. cap. 4. 
But the acceffaries after have their clergy, as hath been faid; but in 
_ tafe of fimple burglary, or burglary with theft, laid to be only felonice 
ee at burglariter, the principal is oufted of clergy if outlawed or convict 
by t or confeffion, but is not oufted of clergy in cafe of ftand- 
' ing mute, , not direétly anfwering, or challenging above twenty, by 
i! ft eae cap. ho fa 
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But by the ftatute of 1 E. 6. cap. 19. “If the breaking ofthe 

« houfe be in the day, or night time with intent to rob or fteal, — - 
«any perfon being in the houfe and put in fear, tho nothing [s 63] “i 
« be ftolen, yet he thall be oufted of his clergy, if convict by verdit 
“or confeffion, or ftand mute, or challenge peremptorily above 
“ twenty (t);” for this ftatute extends to this {pecial kind of burglary, 
11 Co. Rep. 36. b. Poulter’s cafe, tho nothing be ftolen, and fo ditfers 
from the ftatutes of 23 and 25 H. 8. which require a ftealing, as well 
a$ a breaking the houfe. 

(But tho in cafe of robbery in any dwelling-houfe, and therewith 
putting in fear, according to the ftatute of 23 H. 8. cap. 1. or with 
out putting in fear according to the ftatute of 5 & 6 E. 6. cap. 9. the 
malicious commanding, hiring or counfelling of fuch offenfe is put 
out of clergy, if fo {pecially laid in the indictment, Dy. 183. 3. by 
the ftatute of 4 & 5 P. & A. cap. 4. yet fuch aceeffaries before, are « 
not oult of clergy in cafe of breaking a houfe to commit a robbery 
putting in fear, tho the principal be oufted of clergy byp 1 Eliz. 
cap. 12.) 

But acceffaries before or after are not oufted of clergy by this fta- 
tute, or the ftatute of 4 & 5 2. & M. cap. 4. 

And this ftatute doth ouft of glergy not only thofe that actually 
break, or actually enter the houfe, but alfo all thofe that are, in laws 
principals in burglary, all thofe that are prefent, aiding and affifting, 
or that ftand to watch at the field-gate, while the others of the cons 
federacy or company break and enter the houfe. 

And fo it differs from the cafe of robbing of a perfon in his dwel- 
ing-houfe, none being within, upgn the ftatute of 39 Eliz. cap. 15. 
for that ftatute excludes from clergy only thofe perfons that actually ~ 
enter into the houfe, and not thofe who, tho of the confederacy, and 
prefent aiding-and abetting, yet never entred the houfe; quod vide 
fupra. oe 

But as to acceffaries before or after, they are not oufted of their | 
clergy by the ftatute of 18 Eliz. cap. 1. nor doth the ftatute of 4 & § om 
P. & M. extend to ouft acceffaries before of clergy in cafes 5 a 
of burglary (u); but in cafes of robbing of houfes within the [564] “ 

(t) This Matate does not exclude thofe but they are fince excluded by 3 & 4 Wt 
who cha! ‘peremptorily abovetwenty; & M, cap. 9. es ae 
rant ac ig to our author’s opinion, ww But they are fince oufted by 6 $5: 

poten, Lid. UL, cop. 48.) was necdicls; W, & BM, cap. 9, io ie es 
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32 anid : ‘ 

- qualifications and circumftances of the ftatute of 23 A. 8. cap. 1. or 5 
oe 6 E. 6. cap. 9. and not to burglary at large. (xJ 

~ And ‘thus far concerning larciny, robbery and burglary, 


which are felonies by the common law. 


= 


_ eeWhere are two exceptions, that are added hereunto. 


debe 
" Since our author wrote, there have 
ob other ftatutes made to take away 
pra in cafes of larciny committed in 
; Rasp houtes, a “ 
\, By3 & 4 W. & M. cap, g © Clergy is 
ve ontied from thofe whee foal fclonioufly 
fi “take away any goods in any dwelling- 
 houfe, any perfon being thercin and put 
Ch all rob any dwelling-houfe 
*), tam the time, any perfon being there- 
/ 464m; or thall comfort, aid, counfel or 
_'* command any perfon to commit any of 
Prien, Jee faid offenfes, or to break any dwel- 
 Ving-houfe, fhop or warchoufe thereto 
Pees hy ing, and therewith uted in the 
|) day-time, and felonioufly to take away 
» # any money or goods to the value of five 
% filli altho no perfon be within fuch 
pe Bwelling-houfe, &c. or fhall counfel, 
» © hire or command any perfon to commit 
‘oe any burglary, if they be convicted, 
© ftand mute, or challenge peremptorily 
© # above twenty.” ” 
‘The defign of this claufe was to deprive 
the acecMaries before of the benefit of the 
ergy; but this flatute not mentioning 
$ nov out-houfes, leaves the acceffaries 
* Gna fuch cafes to their clergy. 
| ST he fame ftatate cnaéts, “¢ That perfons 
. MM andiéted for a crime, of which being 
| # conviét they fhould not hate their clergy 
Mea any former flatute, fhall not have it 
| @ Gf they fland mute, or will not an{wer 
“Me dire@ly, or chailengesperemptorily a- 
1 “i ehoee, twenty, or be outlawed. 
ee “. Perfous indiéted of felony for ftealing 
ie “Men, &, Fe. if convicted, fland mute, 
the gy not direftly aniwer, or challenge 
“) M peremptorily above twenty, fhall lofe 
‘their clergy, if it appeary upon evidence 
* Cor examination, that the goods were 
* taken in another county in iucha manner, 
<: whereof, if conviéted by a jury of that 
county they fhould not have their clergy. 
is part of the ftatute helps the feveral 
y atts, which were defective cither 
to the point of ftanding mute, or chal- 
aging peremptorily, or being outlawed, 
ao O11 W. 3. cap. 23.“ All per- 
who by might or by day fhall in 
s-houle, coach-houle or 
and felonioufly {teal any 
s or merchandizes of the va- 
illings, or more, tha fuch 
; and tho 






“ im fear, or 




























“ being thereof convi& or attainted by 
“ yerdi or conteffion, or being mdi@ed 
“ thereof fhall ftand mute, or challenges 
“ above twenty, fhall be excluded from 
© the benefit ak clergy. . 

The ufes of this ftatute are thefe. 

1. By the former ftatutes (except the cafe 
of a booth in a fair or maiket, by 5 & & 
E. §.) it was neceffary, in order to take 
away clergy, that the robbery fhould be in 
a dwelling-houfe, whereas this ftatute ex. 
tends to fhops, warethoufes, &c. tho they 
fhould not be adjoining to, or be amy, part 
of, a manfion-houfe. 

2* The former ftatutes required there 
fhould be en aftual breaking or putting in 
fea, otherwife it would not be a robbery, 
whi k is the Realing intended by 39 E/iz. 
tap. 15. as appears from the preamble of 
that ftatute ; but by this ftatute, if the 
goods ftolen be of the value of five thillings, 
the offender is oufted of clergy as toa fhop, 
wate-houfe, coach-houfe, or itable, tha 
there be no breaking or puttmg in fear. 

3. By 2g H. 8. and 1 &. 4, clergy was 
hot taken away, unlefs there were fome 
perfon in thé houfe put ja fear, nor by ¢ 
& 6 £.6.unlefs fume of the family were 
in the houfe or booth; nor by 39 Eliz. 
unleis it were in the day-time, and no per- 
fon in the houfe ; fo that if the offenfe were 
committed when any perfon was in the 
houte, if not put im fear, nor one of the 
family, or when no body was in the houfe, 
if it were in the pight-time, in neither of 
thofe cafes was clergy taken away by thofe 
ftatutes; but this ftatute takes it away ia 
both thofe cafes as to thops, Gc. 

But fill this flatute omitted to mention 
dwelling houtes or our-houfes,: wherefore. 
to fupply this omiffion, dwother ftacute was 
made, viz. 

12 Aun. cap. 7. by which it is enafled, 
“ That if any perfon thall felonoufly fteat 
“ any money, goods, or chatiles, Oc. of 
* the value of forty fhillings ia any dwel- 
& ling-houfe or out-loule thereto belong- 
*¢ ing, altho it be not broken, nor any 
“ perfon therein, or fhall affifl any perfow 
** to commit fuch offenfe, and fhall be 
“ conviéted by verdi& or confefjon, or 
 fland mute, or will not anfwer direétly, 
* or thal] challenge peremptorily above 
« Lwepys he fhall be debarred | Si the 
+ benefit of cl Pee f 


ie) . * 
But both shel Maite feem defeftive as 


"2 creamer 


bi Sie ati ll 






1. The firft is really true, namely when it is tempus bell wi 
the kingdom, and one enemy either fteals, robs, or pra the seer 


the difinition of burglary in time of peace, for in time ~ wat, an ees * 
kinds of offenfes committed by thofe of the fame party, or thofe — 

that are not in hoftility one to another are felonies, yet in time of wary 4 
when done by an enemy, they put on another name, as atts of hoftix 
lity, mifprifions, and the like. | 


Fulque datum feeleri. 


. The fecond is only fuppofititious, namely when it is done:g fai 
oe of neceility (y), as a poor perfon that in cafe of neceffity for 
hunger thall break and enter a houfe for victuals under the value of 
twelve-pence, which is added as an exception to burglary, by Crompt. % 
fil. 33. a. and Dalt. cap. 99. p. 255, 256. (2%); for tho I do agree a a 
judge ought to be tender in fuch cafes, and ufe much difcretion and 
moderation, yet this muft nox ’ pats for law, for then we fhall in a little | 
time let loofe all the rules of law and government, and burglaries, rob- 
beries, yea murders themfelves fhall be excufable under pretenfe of j Nie 
necefiity, and we fhall fall within the wild doétrine of the Fe/uitical 4 ¢ 
cafuitts, who of late in France and elfewhere, upon thofe general mif- 
applied maxims of Quicquid neceffitas cogit, defendit, and in cafu eis” 
treme neceffitatis omnia funt communia, have advifed fervants a 

ss ersighaginaek grt male de [566] 
tnd appprentices, that it is lawful in point of confcience to ; 
fteal from their mafters, or rob them in cafe they make them not 
fufficient allowances of meat, drink, or clothes: where laws are fet~ 
tled, there are other remedies appointed for the relief of fervants 
againft oppreffing mafters, and of the poor, by complaint to the - 
magiflrates without violating the eftablifhed laws of kingdoms al: 
ftates. (*) eae 


4 Blackf. Com. ch, 16, p. 223. 228. Foler. 38, 39. 76, 77+ 107, 108, 109. See “an 
to 1 Hawk. P, C. Tit, Burglary, Sce Burn, Edit. 1776. Tit. Burglary, per ft, 




























(y) See Grot. de jur. belli at pacis, Lids for that purpofe, if rightly applied 
11. cap. oft! §§.6 & 7 a fuch is the negleét le pas Toot tte 
(z) Bdit. p. "5%, laws, that it were to be withed fome 


(") What our author here obferves isum- dient were found out to render that. 
oubtedly true, that the plea of neceflity . more fpeedy and effeétual, ale while the 
Ought not in fuch cafes ta be allowd, and __neceffity be real, ee relief be 
the reafon is, becaufe the law ww pin that fititious, which our author 
no maa can ia well cammon- _ was oft-times the cafe, meter 
wealth be driven to fi ; pevedliey 3 this  provifions of the law; Cites eface 
{uppofition is the more reafonable in Eng-_ Pearle touching the 
f am ene. 7. fo, ee laws, on hee brary makes it 1 — 

uch large fums yeatly for as.an argument fi 
relia 9 te bo ogg bain aera al pane ales p 
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CHAP. XLIx. 


Of arfon, or wilful burning of houfes. 


© PAP GE felony of arfon or wilful burning of houfes is defcribed 

‘hs by my lord Coke, cap. 15. p. 66. to be the malicious and vo- 

“duntary burning the houfe of another by night or by day. 

Bie. This was felony at common law (a), and one of the higheft na- 
ture, and therefore by the ftatute of Wefm. 1. cap. 15. fuch offenders 

_ ‘were not replevifable (4); and by Briton (c) the offenders herein 

Ps were burnt to death, but as to that the law is changed, they are to be 

 anged. 9H. 7. 2. Coram Rege Rot. 88. Norf. (a). 

at 6 By the ftatute of 8 H.6. cap. 6. difperfing of bills of 

cn [5 7] menace to burn houfes, if mopey be not laid down in a cer- 

~~ “tain place, was made high treafon, if the houfes were burned accord- 
ingly: vide Rot. Par. 15 H. 6. n. 23. but as to the treafon it is re- 

-— peald by the ftatute of 1 E. 6. cap. 12. and 1 Mar. cap. 1. but the 

Felony remains fill in cafe the houfes be burned. (c) 

+ © Yn cafes of wilful burning of houfts the indi€tment runs, Quad /e- 

’ Yonic?, voluntarit & malitiose combuffit domum without faying domum 

 tnanfionalem, as in cafe of burglary. Co. P. C. p. 67. 

_ And to examine this felony thefe things are inquirable, viz. 1. 

i “What fhall be faid domus. 2. What domus of another. 3. What a 

" Jmalicious and wilful burning. 4. What kind of felony this is. 5. 

iw? “Whether and how clergy is allowable. 

| I. What thal be faid domus. 

© Itextendeth not only to the very dwelling-houfe, but to all out- 

houfes, that are parcel thereof, tho not contiguous to it, or under the 





name fubfcribed, or figned with a fiGtitious 
mame demanding money, venifon or other 
valuable thing. This ftatute is amended 
by Star. 27. Geo. 2. ¢. 15. knowingly to 
fend any letter without a name, or with a 
fititious name, demanding money, veni- 
fon, or any other valuable thing, or threat- 
ening (without any demand) to kill any of 
the king's fubjeéts, or to fire their houfes, 

u barns, or ricks, is made felony 
withayt benchit of clergy, 


fame 


* 
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fame roof; as in cafe of burglary, the barn, ftable, cow-houfe, 
houfe, dairy-houfe, mill-houfe. Co. P.C. p. 67. 11 H.7. 1. b. 

But if the barn or out-houfe be not parcel of a dwelling-houfe, 
js not felony, unlefs the barn have hay or corn in it (g), and then, 
tho it be no parcel ¢ of a dwelling-houfe, it is felony, 4 Co. Rep. 20. , 
Barham’s cafe; but if the barn have only hay in it, and nog corn, 


the offender fhall have his clergy, but if it ‘hath corn in it, he fhalk ee 
be excluded of clergy, tho not parcel of a dwelling-houfe. Co. P. C. » ‘ a 


|p. 69. 
The burning of a frame of a houfe was no felony by the 
common law, but was made felony by the ftatute of 37 H. 8. 


tsi) * 


cap. 6. but that flands repeald by 1 E.6. cap. 12. and 1 Mar. cap. 1.” fh 
The burning of a ftack of corn was no felony by the common lave, 


Ms 


but the attempting of it was made felony by the ftatute of 3 & 4E. 6.. 
cap. 5. (hk), but that is repeald by 1 Adar. cap. 1. (¢) 
But by the ftatute of 43 Fviz. cap. 13. the wilful and malicious. 
burning of any barn, or ftack of corn, or grain within the counties. 
of Northumberland, Cumberland, Veftmorland or Durham, is made 
felony without benefit of clergy. (4) gh 
II. What thall be faid the houfe of another. . eves 
A tenant for years of a houfe fets fire to his own houfe, thai 
intending malicioufly to fire the houfe of B. if he burn his own houfe, 
and alfo thereby burn the houfe of B. this is felony ; but if he burm> 
not the houfe of B. according to his defign, ebut only burn his own 
houfe, this is not felony, but a great mifdemeanor, for which he was se | 
fet in the pillory, fined, and perpetually bound to the good behaviour, — 4 
and yet it was of a houfe in the city of London, and laid that he did ne 











(f) The words of the book are, becaufe 
the barn was one to the boufe, it was 
bolden to be ; to make which ferve our 
author's purpole we are not to underftand 
thereby its being contiguous, but being fo 
near the houfe, as to be parcel thereof. 

(g) But by 22 & 23 Car, 2. cap. 7, “It 
“is felony malicioufly to burn im the 
“ night-time any rick or ftack of corn, 
“* hay or ory debs or other out-houfes, 
® or buildings, or kilns whatfoever.” So 
that now, tho hey barn = empty it is fe- 
ways and ce 9 Geo I. 22, clergy is 


“(B) suite dacs anc smsieiabiake 


tempt felony generally, but onl ft bec 


cscs. peeieat the number 
en Por tat purple and cone 


tinue together for the {pace of see 
proclamation to depart, or whete an: 
above the number of two, andunder t) 
fhall after proclamation, as afore 
forcible manner attempt the fame, 
(i) But it is made felony by os aa 
Car. 2, cap. 7. and by 9 Geo. ciety aa 
is felony without benefit of ¢ 
fire to any houfe, barn or pba. 
any hovel, cock, mow, or Mack o 
$e hay or wood, . 
aitcloutly to feron bet cap. 48. it fe 
wood Bad mig: B ae 
or coppice. By ; 
is not taken away ; but b 9G Geo. 
it is felony without 
down or deftroy an pray 


‘avenue, orchard, garden, or pl 

















it or timely devil the fire takes not, this is no felony, tho 
malicious attempt, for the words are incendit & combu(fit, 
had burned part of the houfe, and the fire is quenched, or 
goes out before the whole houfe be burned, it is felony. Co. 
9] P.C. p.66. Dalt. cap. 105. (1) 

muft be a wilful and malicious burning, otherwifc it is not felony, 



























) And = if 4. fhoot unlawfully i in a hand-gun, fuppofe it be 
the cattle’or poultry of B. and the fire thereof fets another’s houfe 


ful, yet he had no intention to burn the houfe thereby, againft the 
opinion of Dait. cap. 105. p. 270. (m), 
~~ But if 4. have a malicious intent to burn the houfe of B. and in 
a Siege fire to it burns the houfe of B. and C. or the houfe of B. ef- 
‘ capes by fome accident, and the fire takes in the houfe of C. and burne 
eth it, tho 4. did not intend to burn the houfe of C. yet’in law it fhall 
be faid the malicious and wilful burning of the houfe of C. and he 
4,moay be indifted for the malicious and wilful burning of the houfe 
TorG: Co. P.C. p. 67. (n) 
An infant of about fourteen years of age or under may be guiliy 
F malicious burning of hovfes, if by circumftances it can appear he 
_ knew it to be evil. 

~ Before me at Norfo/k, a boy about the age of fourteen years was 
"arraigned upon two feveral inditments for malicious and wilful burn- 
ig of two feveral houfes, the firft was his own father’s, and it ap- 
ed, that when he had fecretly carried fire into the barn fnd fired 
falfly charged another with the fa&, and upon the boy’s accu 
he’was imprifoned, till it appeared clearly he was not the of- 
this boy was afierwards together with his father and his other 
entertained at a neighbour’s houfe in charity, and the boy 
an opportunity, when none were in the houfe but a child’ 
lle, cartied fire out of the kitchen into a room of furzes, 

in it and went out, and thus burnt a fecond honfe, and 


(*) Sce the cafe of Coke and Weedburne, 
Pian seth Pd exten aipee . 
the 


Prien oe yes 
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the child in the cradle ; for both thefe he was queftioned, and 
length confeffed freely the whole circumftances of both faéts, he wi 
indi@ted, and upon his arfaignment pleaded, and upon his 3) 
trial craftily infifted, that he was under fourteen years of [ oy 'y 
age; but I directed the jury, that it appeared by the circumftances, 
that his malice fupplied his age, for it appeared, that he underftood 
the evil of the firft offenfe when he did it fo fecretly, and yet charged 
another wrongfully ; but if there had been any doubt of the firft 
burning, yet he could not but be conufant that the fecond burning | 
was a great crime, when he faw another formerly charged by him — 
with the firft burning committed as for felony; but yet for my fat= 
ther fatisfa€tion, and in refped the boy feemed very little, I took { 
farther examination touching his age, and his father, being by, freely > 
confeffed and was content to#{wear, that he was above fourtéen and — » 
near fifteen years of age, and he was convicted and executed. 

IV. What felony this is. 

And it feems unqueftionable, that the burning of a dwelling-honfe, 
or any part thereof, or any out-houfe part thereof, was a felony at 
common law, and fo was alfo the burning of a barn with hay or corm = 
in it, tho not parcel of a dwélling-houfe, but ftanding at a diftance. | | 
Ce. PG. p64. 11 BT. 1h, 4 

V. But as to the point of the not allowance of clergy therein, there 
may be fome matters to be examined: certain it is, that at this day ~ 
clergy is not allowable to a party convicted gf wilful and malicious 
burning of a dwelling-houfe, or of a barn with corn; quod vide YL ] 
Co. Rep. 34. Poulter’s cafe adjudged per cmnes Fu/tic. Plow. Com, | 
475. Co. P. C. p. 67. and the conftant practice hath been to deny Hb 
clergy to thofe convict of this crime ; quod vide in the refolution of 
Poulter’s cafe. x 

And the ftatute of 4°&@ 5 P 6 AZ, cap. 4. takes away clergy pa Hs 
all acceffaries before to the offenfes of wilful burning any dwellings 
houfe, or of any barn then having corn or grain in the fame; and 
fusely they took the law to be, that the principal was by law oufted . 
of his clergy, or otherwife they would not have oufted the sccelary 
of his clergy. : 

But then the queftion remains, what it was s that outed the prin als i 
of his clergy. 

By the atute of 23 H. 8. cap. 1. ergy was oufted from 
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Bfe fhoules or barn, wherein any grain or corn fhould: happen to be, 
‘and from al} perfons found guilty of abetting, aiding or counfelling 
__ thereof, viz. acceflaries before ; except perfons in order of fubdeacon, 
or above. 

The ftatute of 1 E. 6. cap. 12. as to divers offenfes therein parti- 
ularly mentiond, which are for the moft part alfo included in the 
Ratute of 23 H. 8. carried the exclufion of clergy farther, viz. as to 
. landing mute, or not dire&tly anfwering, but mentions not at all wil- 
fal burning of houfes, or barns with grain; and enacted, that in all 
other cafes of felony perfons indicted fhall have their clergy, as they 
- flould have had before 1 H. 8. 

». So that by the act of 1 E. 6. clergy was reftored to burning of 

| | houfes and barns with corn, notwithftanding the ftatute of 23 H. 8. 

ie or any other ftatute made fince the firft year of Henry VII. and if 
the oufting of the principal in arfon from his clergy refted upon the 
ftatute of 23 H. 8. then the ftatute of 1 E. 6. had reftored him to 

be ~his'clergy. 

|. "The folution therefore of this matter is upon two accounts. 

1. Some have thought that the wilful burning of houfes was not 

within clergy by the common law, nor by the ftatute of 25 E. 3 

cap. 4. becaufe it was an hoftile aét (¢), and therefore, as until the 
 flatute of 4-H. 4. cap. 2. Infidiatores viarum & depopulatores agrorum 
be: joined with another felony, and fo found, were oufted of their clergy, 

_ becaufe favouring of acts of hoftility, fo incendiatores domorum were 
rea” even by the common law oufted of clergy before the ftatute of 23 
| H-8. and fo are not reftored to clergy by the general claufe of the 
¥ ftatute of 1 E. 6. and this I remember was delivered as the reafon of 
the exclufion of clergy from wilful burning by Mr. Attorney Noy, 
8 Car. 1 in the king’s bench, and feemed to be affented to by the 
But I think this will hardly help the matter, 1. Becaufe tho poffibly 

Ts 72] ‘clergy might not be allowd at common law to wilful burning, 
eae yet the ftatute of 25 E. 3. cap. 4. pro clero extends clergy 
all treafons and felonies touching other perfons than the king him- 
‘felf, and his royal majefty. 2. Becaufe then as well a burning of a 
jan with hay, as a barn with corn, would be excluded from clergy, 
ihe one is as hoftile as the other. 


uy of oy touching the perjen of the king bimfelf, which by 
2. Others 
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ry taking away clergy from the acceflaries before, doth. alee away 
by neceflary confequence the clergy from the principal, for it were 
not reafon to think the acceffary defore, fhould be in a worfe con~ 
dition, than the principal offender, and therefore virtually and im 
plicatively, and by neceffary confequence it takes away clergy from 

the principal in all thofe cafes, where it takes it from the accef- 
{ary before ; and befides, if the principal had his clergy, the accef- 

fary could not be arraigned, and this I think is true, tho this cafe, 

* needs not this help. 

But I think, and fo is the book of 11 Co. Rep. $4, 35. aabigale, 
ftatute of 25 H. 8. cap. 3.. which extends to take away clergy in all 
thofe cafes which were within 23 H. 8. cap. 1. and particularly re« 
cites that of burning houfes and barns with grain, and farther exa, 
tends that exclufion. to ftanding mute, not directly anfweringy 
challenging above twenty, I fay that ftatute of 25 A. 8. was in — 
great part repealed by the ftatute of 1 £. 6. and is entirely revs ss | 
by the ftatuté of 5 & 6 E. 6. cap. 10. not only as to the point of 
oufting clergy upon examination (p), but alfo as to the exclufion of 
clergy in thofe cafes mentioned {n the a& of 25 H. 8. wherein burn- 
ing of houfes and barns with cprn is exprefly mentioned, fo that . 
confequently this ftatute of 5 & 6 E. 6. reviving the ftatute of 25, 

H. 8. repeals the generality of that claufe in 1 £. 6. whereby cna 
was Jet in, in all cafes there not enumerated, , 

And confequently the periods of this cafe of clergy ‘aie si 
in wilful burning ftand thus. [s73) i: 

1. Before 23 H. 8. clergy was allowable therein by force of the 
fiatute of 25 E. 3. pro clero. ite 

2. After 23 H. 8. until 25 H. 8. clergy was allowable for the pm, 
ceflary in all cafes, and for the principal in all cafes, but Bie « i 
him guilty bisa 


is relates to the fecond claufe of been vid nd fund iy a fan 
the as H. 8.cap. 3s ng ogg itis aed county, where the offenfe 
in 


that : at ipanpess tp che jez by the 
county for fling “on examination, that 
above . 













Pi he ‘a8.where he is found guilty. 
ut the acceffaries as well before as after were to have diss 
After 1 E. 6. till 5 @ 6 E. 6. when the ftatute of 25 H. 8. 
F revived, both principal and acceffaries had their clergy in all 
s of burning. 

“5. After 5 & 6 E. 6. till 4 & 5 P. & AZ. cap. 4. the principal was 
Mgetaded in all cafes, wherein he was excluded by the ftatute of 25 
HT 8. aswell where he ftood mute, challenged above twenty, did 
not dire€tly anfwer, as where found guilty. ¢¢) 

“But the acceffaries before, as well as after, had their clergy. 
ie By the ftatute of 4 & 5 P. & M. cap. 4. until this day, accef- 
B “ faties before are excluded of clergy in all cafes, but acceffaries after 
ie “have their clergy. 
‘But yet there ftill reniain two doubts. 
ie ii. Wh ‘Whereas the ftatute of 4 & 5 P. &' AZ. cap. 4. extends to out 
"Nglergy from the acceffary, as well if he be attainted as convicted, and 
iy - eonfequently if outlawed, he fhall not have clergy, becaufe it is an 
tainder; the flatute of 25 H. 8. extends only to finding guilty, 
: ging above twenty, ftanding mute, or not dire Aly anfwering, 
i iat it feems in attainder of the principal by outlay he fhall have 
Xi his clergy; therefore quere, whether an attainder by outlawry outts 
the principal of clergy upon the ftatute of 23 or 25 H. 8, 
2 2. Whereas the ftatute of 4 & 5 P. tf AZ. cap. 4. hath 
ie 574] no exception of perfons in the order of fub-deacon ; but ac- 
“pay before are ovfted of their clergy in all cafes by that ftatute, 
tho in orders. 
Yet by the ftatute of 25 H. 8. which is relative to the ftatute of 
H. 8. principals inthe order of fub-deacon, or above, ‘have their 
in the cafe of arfon, for by the ftatute of 23 H. 8. clergy is 
men in orders, where found guilty ; and by the ftatute of 
n cafes of ftanding mute, &c. they are oufted of their 
s if found guilty, in which cafe men in. orders had_ their 
‘and fo the reviving of the ftatute of 25 H. 8, by shat of 5 
6. iets in men in orders to their clergy in cafe of arfon, 
enis\ to make this abfurdity, that the principal in arfon fhall 
= ea area but the acceifaries foe me 


















And tensiet dite will arife a difference as to men in . orders, : 
relation to the benefit of clergy, between the cafe of being principal in 
wilful burning of houfes, and the cafe of being principal in robbery ia or 
near the highway, or robbing ina dwelling-houfe, putting the dweller, 
in feat, or murder of malice prepenfe; for the aé of 1 E. 6. cape 
12. excludeth them from theit clergy generally without exception 
of men in orders, tho they were excepted by the ftatutes of 23° = a | 
25 H.8. ct 
But this ftatute of 1 E. 6. makirig no mention of burning of heaie 4 
the exclufion of them from clergy, if refting upon the ftatute of 25 
H. 8. revived by 5 & 6 E. 6. excepts them. i 2 
* | 
Fofter. £13,116. 192- 333) 334+ lag hg Sige ie See: ny 2) 36 &c. oat a 








CHAP. L, [575 ‘ 


Concerning felonies by the common law, relating to the bringing of a 
felons to juftice, and the impediments thereof, as e/cape, ret ‘i 
prifon, and refcue; and firft touching arrefis. oe 


COME now, according to the method propounded, to coil’ 

thofe felonies that relate to the public juftice of the kingdoms 
bringing malefa¢tors to their due punifhment, and the impediments 
thereof, and they are principally three, viz. 1. By the party at-— 
refting or imprifoning, as voluntary efeapes. 2. By the party ar- 
tefted, and imprifoned, as breach of prifon. 3. By a iW 
tefcue of felons. 

And in this order I thall examine thefe offenfes; but as a 
preliminary ‘thereunto, I dhail firft confider of arrefts andimpri 
ua for capital offentes, oA gra nny 6 whi 
awful. - 

Arielhg oi cinhitatacks’ ‘eal 60 Gab ila; ema 
thereunto by law deputed, or 2. By private perfons. 

And the | tied of baromrs ae am 











Bie rode aes 












fae 2. oe warrant in the name of a judge or juice 
to authorized, and that either in writing or ore tenus. 

fall purfue this order, and 

Shall begin with the firft of thefe, namely, arrefting by virtue 

o's writ. 

ps egularly no procefs iffues in the king’s name and by his writ to 

6 apprehend a felon or other mulefaétor, unlefs there be an 

is 576) 5 .diGment, or matter of record in the court upon which 

the writ iffues. 

. Antiently the procefs upon an appeal or an indiétment of felony 

was only one Capias, and thereupon an Exigent, 22. Affiz. 81. 

“By the ftatute of 25 E. 3. cap. 14. there are to be a Capias and an 

ao with a command to the fheriff to feize the goods of the félon, 

“ “and then an Exigent. 

FB - But it thould feem by the book of 8 H: 5,6. that this ftatute ex- 
oe not to felony of death, but that there fhould be only one 
 Capias, anid then an Exigent. 

tt “But by the fiatute of 6 H.6. cap. 1. if 4. de B. in comitatu S. be 

i : otis in the king’s bench in Middle efex, there fhall go out one 

/ Capias into Middlefex, another intoS. and each thal! have fix weeks 

at leaft between the 7z/fe and return, and upon Non inventus re- 

‘turned then an Exigent. 

But if he be not named of another county, them it feems only one , 










: this ftatute was made during the king’s pleafure ; but by the 
if in the ftatute of 8 H. 6. cap. 10. it feems to be made per- 


fefie and return, or otherwife no Exigent to iffue ; but the pro- 
he king’s bench is excepted. _ 
is Rape only extends, where the party is indiéted in another 
converfant, P 
) Aydt out: juflices of ayer and serminer-snay 
: felons in, n a forcign county, and thefe — 
mo! i eta, gree 











in cafe of felony, where ‘they go to, the oadlceig tho sa 
warrants. aro made in the name of the judge. 

And in all cafes the king’s writs are directed to the theriff, 
and he executes the writ himfelf, or by his warrant Som 
{eal to the bailiffs. 

_ And upon thefe writs the fheriff or his bailiff may breskopén 
apoi to take the offenders, for they are for the king and anon 
tion of the peace, and therefore include a nom omittas propter a 
libertatem , quod vide 5 Co. Rep. 92. a. 

And in this cafe the fheriff or his bailiff may require any patina": 
prefent to afift him in execution of the writ, and he that refuferhy 
to affift him, is indiétable and punifhable by fine and imprifonment, _ ‘ 

II. ‘The fecond kind of arreft is by warrant under the feal of By 
juftices thereunto authorized, as juftices of oyer and terminer, oro 
gaol-delivery, or juftices of peace. cg oa 
_ And herein thefe things are confiderable: I. What are the ef 
fentials of fuch a warrant, without which it is void inlaw. 2. W 
may grant a warrant to apprehend a felon. 3. To whom, and 4) 

In what order or method it is to be granted, or 5. Executed, and. “ 












in gr cafe, * ae 
. Asto the firft of thefe, ; ig 

i is neceffary that fuch warrant exprefs tte name of the to a 
be taken : for a warrant granted with a blank. and gt! and af yi 









Co. Inftit. fupra fiatutum de frangentibus et ‘fending 
failing in thefe things will make the warrant void, “a fub 
officer toa falfe enpilouaee tho in fome cafes ‘the 



























in hits, ex + parte domini regis, without: ex. 
of the crime, this is not regular, Eambard'y 
95, 96. 2 Co. Inflit. 59). 615. tho Mr. Dak. cap. 
p- 329. gives inftances of fuch warrants granted by 
eid juftice. © 
n¢ therefore, if before commitment a perfon fo apprehended fhould 
ved into the king’s bench by Habeas Corpus upon fuch 4 
nt, or fhould be committed upon fuch a general Adittimus, he 
Id be difcharged ; or in cafe he fhould be refcued upon fuch an 
apprehenfiow” by fuch a warrant, or be voluntarily let go by hin 
apprehends him, (tho it may be the true caufe of the warrant 
My,) yet it not being expreffed in the warrant, fuch.an ef. 
r fach a refcue would not be felony. 
it may excufe the officer in falfe imprifonment, if the true caufe 
felony, or any mifdemeanor within the cognizance of him that 
the warrant, for it is but an erroneous, not a void warrant, 
d it is not reafonable to fuppofe the officer fhould be conufant of 
- formalities of law, or advife with counfel upon all occafions, 
sr the warrant were in ftrictnefs of law regular, efpecially in 
cafe where the error of this nature hath been feconded with 
practice; but of this more Hereafter. 
s tothe pegfons, the may grant a warrant for apprehending 





‘etdct juftice of the king's’ bench or any other judge of that 
may iffue a warrant in his own name, for the apprehending 
ing before him any perfon touching whom oath i is | made of 


f England pes Woles, for they are intrufted with the con- 
of the peace ‘through all caeteyne and are more than 


aie theic warrants to apprehend the parties, and bring 
ome juitice of peace near adjoining, cither to be ex~- 
x anlage i ad farther ‘to be proceeiied 
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counties within their commiffion for phar np 8 felons py 
malefaétors, or for furety of the peace within their limits; guerey 

whether they may not iffue their warrants for any indicted of fe- 
lony within their precingts, tho they are abroad in.a foreign By. | 
by the ftatute of 5 E. 3,. before mentioned ? ‘: 

Juftices of peace may alfo iffue their warrants within the orcaint 
of their commiflion for apprehending perfons. charged of crimes — 
within the cognizance of the feffions of the peace, ..and bind:them 
over to appear at the feffions, and this, tho the offender be es 
indi¢ted. he 

And therefore the opinion ‘of my lord Cohe, 4 Inftit. VT. is too 
ftrait-laced in this cafe, and, if it fhould be received, would obftruét 
the peace and good order of the kingdom ; and the book of 14 AL 
8. 16. upon which he grounded his opinion, was\no foléma refolue 
tion, but a fudden and extrajudical opinion, and the defendant ha 
libefty to mend his plea as to the circumflance of .time,! to the end 
it might be judicially fettled by demurrer, which was never, done ; 
and the conftant praétice hath ‘obtained contrary to that oe “ 
quod vide Dalt. cap. 117. (b) 

And whereas my lord Coke, ubi /upra, faith alfo, thata juftice of 
peace upon oath made by 4. of a felony committed, and that 4 fuf- 
pects B. and thews his caufe, cannot iffue a warrant to bring B. 
before him for father examination, and thgreupon commit or bind | 
him over to the affizes or feflions, becaufe it muft be the Proper: fale 
picion of 4. himfelf, and 4, may arreft him upon -the fcore of his. 4 
own fufpicion, but not by warrant of the juftice ; I think the law is © 
not fo, and the conftant practice in all places hath Peg oa 
it, and it would be pernicious to the kingdom if it fhould be as he “a 
delivers it, for malefactors would efcape unexamined and undifeoyered ; 
for a man may have a probable and ftrong prefunption of the ae 
of a perfon, whom yet he cannot pofitively {wear to-he guilty. 2 

Therefore I think, that if 4..makes oath before a juftice: of | peace < 
of a felony committed in faét, and that he fufpects B, and = 
thews probable caufe of fufpicion, the juftice may emia 5°] 






warrant to apprehend B. and to bring him before him, or fom 
aineleay sh ener to be farther p c 
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+ enon tarpcnk upon this warrant the conftable; or he 
Pe to whom the Warrant’ is dite&ted, may arreft him, and if occafion be 
# - may break doors to take him, if within a houfe, and will not upon 
_ demand vender himfelf, as well as if it werg an exprefs and pofitive 
charge of felony fwor by #. againft him, and fo hath common 
Ki. practice obtained notwithftanding that opinion : vide ftatute ef. 
|B cape. (c), 13 E. 4.9. a. 
a » But a general warrant upon a complaint of a robbery to apprehend 
Bie all perfons fufpedted, and to bring them before, &c. was ruled void, 
and falfe imprifonment lies againft him that takes a man upon fuch a 
warrant, P. 24 Car. 1. upon evidence .in a cafe of juftice Swallow's 
wanes before juftice Roll. 
ae “If A, hath committed treafon, tho the juftices of the peace have 
ee; no cognizance of it as treafon,’ yet they have cognizance of it as a 
pats felony, and as a breach of thé peace, and therefore a juftice of peace 
| “upon*information upon oath may iffue his warrant to take him, and 
‘may take his examination, and commit him to prifon. 
_ 4. commits q felony in the county of B. and then goes into the 
county of C. vpon information given to a juitice of peace of the 
county of C. he may iffue his warrant to take him, may take his 
‘examination, and commit him to gaol in the county of C. from 
whence he. may be removed by Habeas Corpus to the county of B. 










and flied i into the county of C. and there is taken, he sil not by virtue 
of that warrant be carried to a juftice of peace of the county of B. 
where he committed the felony, but to a juftice of peace in the county 
C. where he was taken, 

ape A. were taken by the warrant in the county * B. and break 


: ‘* the county of C. where he was laft taken, or before 
5 ito of B. ed whofe warrant be was firft taken ; 





not iffue a warrant out to sppediini the party, fo neither ab, is 
prifon in the county of C. becaufe an act of jurifdiGtion, but he may 
take an oath of @ party robbed in purfuance of the ftatute of 27 Eliz. 
or he may take an examination, or information, or recognizance in 
a foreign county, but cannot compel them by imprifonment. Pot 
Car.\. Croke, n. 3. Helyar’s cafe (d), Dalt. cap. 6. and 117. (e) 
But if 4. be a juftice of peace in two adjacent counties, tho’ by 

. feveral commiffions, as the recorder of London is, nothing is more 
ufual for him, that whilft he lives in one county to fend his warrants’ 
to apprehend malefaétors in another, and to fend them to Newgate,” 
which is the common gaol of both counties, London and Middlefex.” 

3. Touching the perfons to whom a warrant may be direéted. 
The juftice that iffues the warrant, may dire& it to a private pers” 
fon if he pleafe, and it is good; but he is not compellable to execiite’ ° 

it, unlefs he be a proper officer. 14 H. 8.16. Dalt. cap. 117. po 
332. () ea 
The warrant is ordinarily dire€ted to the theriff or conftables, and 
they are indi€table, and fubjeét, thereupon to a fine and imprifonment f 
if they negle& or refufe it. pe 
If directed to the fheriff, he mfay make a warrant to his bailiff to 
execute it. y 
If to a conftable, tithing-man, €'c. he muft execute it himfelf, and 
may not fubftitute another ; but he may call any perfons to affift aN fe 
and they are bound to affift him, and are indictable if they neglect ¢ 
refufe to aflift: vide Dalt. ubi Jupra. 
If dire&ted to the conftable of D. he is not bound to ex- 
ecute the warrant out of the precincts of his conftablewick, ¢5 [ sea a S 
but if he doth it out of his conftablewick, it is good; and fo gin ty we: 
Tuled in Norfolk in an aétion of trefpafs. 
4. Touching the order in granting it. _ 
1. It is convenient, tho not always neceffary, to take an. inforn 
ation upon oath of the perfon that defires the wetrant, that ; a felon 
was committed, that he doth fufpeét or know 7. S. to be the felon 
and if fufpeéted, then to fet down the caufes of his fufpicion. © 
2. If the charge of the felony be pofitive and exprefs, then it is f 
> bind the party "by recogeizance to profeewe, before the’ wartat 
be idiuel, 2 AY teas bis % 
omen es &. rr oy 
: by Sito 
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eit ie RMD ta of fofpicion, and_the bulinety requires 
ie - farther examination, then it is neither neceffary nor fit to bind over 
_ the party to profecute ; for poflibly upon the bringing in of the party 
 aceufed, and farther examination of the fact, there may be caufe to 
difcharge him, and thus I think Mr. Da/ton to be intended, cap. 117, 
334. (gz), the cafe before chief juftice Flemming. 
i ae 8. The warrant may iffue to bring the party before the juftice that 
f granted the warrant {pecially, and then the officer is bound to bring 
him before the fame juttice ; ; but if the warrant be to bring him be. 
fore any juftice, then it is in the election of the officer to bring him | 
before what juftice of the county he thinks fit, and not in the eleGion 
- of the prifoner. 5 Co. Rep. 59. b. Foffer’s cafe. 
8. Touching the demeanor of the officer in executing the warrant. 
ent, Af it be a warrant for felony, or a warrant for the furcty of the 
the officer may break open the door, if he be fure the offender 
_» as there, if after acquainting them of the bufinefs, and demanding the 
prifoner, he refules to open the door, tho the party be not indicted ; 
_ and this js the conftant practice againft the opinion of my lord Coke, 
dnp. N11. quod vide Dalt. cap. 111. p- 333. (h) 
And fo it is if the warrdnt be only upon fufpicion of 
1583] felony, as hath been faid kefore, for in both cafes the pro- 
eels i is for the king, and therefore a Non omittas is implied, and he 
| @hat diligently confidereth the ftatute of We. 1. cap. 15. (i), and 
es the ftavute of 2&3 P. & M. cap. 10. will find that an imprifon- 
ment may be made by the juflice, as well for fufpicion of felony, as 
 foran abfolute charge of felony, and that as well before indidtment 
And by the book of 13 E. 4.9. a. A man that arrefts upan fuf- 
of felony, may break open doors, if ‘the party refufes upon 
md to. open thei, and much more may it be done by the juftice’s 
ant. : 
¢ officer be demanded he muft thew his warrant, but if he dot 
officii asa conftable, ec. it is fuficient to notify that be is 
; or that he arvefts in the king’s name. Dat. ubi fit as 


a 9 Co. Rep. 69. a, Mackally’s cafe, 
ta Wa | tobe done. after the warrant ferved, and when the 
pro eabsees inie Seer, , 


































Hf theese’ no cate to commit him found by the jultice’ 
amination of the fact, he may difcharge him. 

If the cafe be bailable, he may bail them. 

If he have no bail, or the cafe appears not to be bailable, a 
commit him, 

And being either bailed or committed, he is not to be dcchangal oan a 
he be convicted or acquitted, or delivered by proclamation, Co we ce i) 
cap. 100. p. 209. a 

_ And this leads me to the AZztimus, or the warrant to the whee: 
to receive him ; and this is the ground of the felony in cafe of abreagh: f ‘ 
of prifon, Si i » 

My lord Coke, 2 Inf?, 591. makes three effential parts of the Mittinus, 

1, That it be in writing fealed by the juftice that commits, and 
without this part the commitment is unlawful, the gaoler is liable wo 
a falfe imprifonment, and the wilful efcape by the gaoler, or Rczivie 
of prifon by the prifoner, makes no felony, i) 

But this muft not be intended of a commitment in a court st 
of record, as the king’s bench, gaol delivery, or feffions of [s sea | 
the peace, for there the record itfelf, or the memorial thereof, which é ; 
may at any time be entered of record, are a fufficient warrant withoug 
any warrant under feal. ° . 

2. That it exprefs the caufe for which he is omer tees 
felony, and what kind of felony. 

This feems requifite to make the voluntary efcape or breach’ Pee 
prifon felony, and alfo it is neceflary upon return of the Habeas Corpus 2 
out of the king’s bench, becaufe that is in nature of a writ of right 
or writ of error to determine, whether the imprifonment be goed, wet 
sittings rns , siee* t 









fubje&t the gaoler to_a falfe imprifonment, but it bess in aeniieaia: : a 
excufe the gaoler or officer, that the matter was for felony. “pat ae 
And alfo upon fuch a general warrant without exprefling ony 
or tveafen; or furety of the peace, the conftable cannot break « ae 
door. 7:9 Fac, B.R. 1 Bulfirede 146. Fefter’s cafe, 
3. That it have nat There te vena 


er 













Dat , tho'the iesaclokion we irregular, yet if the matter appears 
x es $ath; for which he is to remain in cuftody, or be bailed, he thal] 

oe or committed as the cafe requires, and not difcharged; but 
€ idle conclufion fhall be rejected. 
"And therefore I do think that fach a warrant is a good juftification 
4m a falfe imprifonment, tho the right conclufion: be omitted, or tho 
~~ the wrong conclufion be inferted, if the matter of the AZittimus be 
_ otherwife fufficient to charge him in cuftody, and therefore it is a law- 

| is = ‘warrant notwithftanding the omiffion or incongruity of 
i the conclufion, fo as to make the voluntary permiffion of an 
- @feape or the breach of prifon felony. 
 By-the ftatute of 23H. 8. cap. 2. the felons are to be fent to the 
~ ‘common gaol (i): and by the ftatute of 4 E. 3. cap. 10. the sheriffs 
as a ‘gaolérs are bound to receive them, whether committed by juftices, 
Bex attached ex officio by conftables. 

/ 'Preévious to the commitment of felons, or fuch as are charged there- 
2 lat there are required three things, 1. The examination of the 
Sadie aceufed, butewithout oath. @. The farther information of ac- 
cufers and witneffes upon oath. 3. The binding over of the profe- 
eutor and witneffes unto the next affizes or feffions of the peace, as 
e cafe requires. « 
1» The examination of the perfon accufed, which ought not to be 
wpon oath, and thefe examinations ought to be put in writing, and 
~ feturned or certified to the next gaol. delivery or feflions of the e peace, 
‘asthe cafe thall require, by the ftatute of 2 & 3 P. & M. cap. 10. 
: mei the juftice or his ees taken, may be 
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And in order thereunto, if by fome sesiionstlncotealiie eae 
cannot at the return of the warrant take the examination, he may. 
word of mouth command the conftable, or any other perfon, to d 
tain in cuftody the prifoner till the next day, and then to bfing him 
before the juftice for farther examination ; and this detainer is jufti- 
fable by the conftable, or any other perfon without fhewing the pare 
ticular caufe for which he was to be examined, or any warrant i 
feriptis. 7. 37 Eliz. Rot. 244. B. R.,Broughton and Marfhaw. {1 ) 

‘But the time of the detainer muft be reafonable, therefore 

" a juftice cannot juftify the detainer of fuch a perfon fixteen [58 Be 
or twenty days in order to fuch examination. (1 ) 

2. He mutt take information of the profecutor or witnefles in ae 
ing upon oath, and return or certify them at the next feffions or gaole 
delivery, and thefe being upon the trial {worn to be truly taken by ii 
the juftice or his clerk, &'c. may be given in evidence againft the pri- : 
foner, if the witneffes be dead or not able to travel. ee | 

3. Before he commit the prifoner, he is to take furety.of the pro~ Mey 
fecutor to prefer his bill of indiétment at the next gaol delivery or | 
feffions, and likewife to give evidence ; but if he be not the accufer, 
but an unconcerned party that’can teftify, the juftice may bind him 
over to give evidence ; and upon refufal in either cafe. may commit 
the refufer to gaol. Stamf. P. C. p. 163. a, Dalt. cap. 116..p, $26. 
(n), 2&8 3 P.& M. cap. 10. and Dalt. cap. 20. p. 55. (0) 

And thus far of arrefts by warrant in writigg. ig 

Next come to be confidered arrefts by command ore tenus, or hy “| 
order. wavelet ihe 

The chief juftice, or other juftice of the king’s bench, may'com= 
mand ore tenus the marfhal or any of his deputies, commonly called 
tipftaves, to arreft any perfon, and fuch command isa good juftifi- 
cation in falfe imprifonment brought ;. altho 1. It be notin: writing. Ei 
2. Altho no caufe is expreffed in the command, but only generally 
to anfwer fuch things as fhall be objected againft him ex parte domini 
regis. %. Altho the command be ita quod habeas corpus coram capital. 
Jufticiario, Fe. quandocunque, 8c. for it thall be intended, when the 

"party complains. 4. Altho the defendant declares not in his juftifies 
tion what ae with him in the mean time, P. 31 Gers . Re 
marl 
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Fela: ‘as hath Been faid, a juftice cannot grant a wafrant t6 ap. 
; -prehentd all perfons fufpected, but muft name their names, yet I have 
i £587] known in the king’s bench upon a riot committed in the 
night by perfons difguifed, and whofe names have not been 

‘known, the court hath made an order to apprehend perfons that the party, 
ph who was injured, fufpeéts, and to bring them into the court to be 
# - extimined, and fuch order of the court is a good warrant for the the. 
gt or conftable to do it; but what is thus done im the higheft court 
‘ ‘of ordinary juftice, is not to be a pattern for particular juftices or in- | 
e *-ferior jurifdi&tions. 

I have now done with arrefts by writs or warrants. 
| come in the next place to arrefts, ex officio, without any warrant. 
“If an affray be made in the prefence of a juftice of peace, or if a 
| felon be in his prefence, he may arreft him, and detain him ex officio 
| till he can make a warrant to fend him to gaol, but then the war- 
© gant mutt be in writing to the gaoler, P. 25 Car. B. R. Sandford’s 
' ‘@afe, and fo he may by word command any prefent to arreft. Dalt. 
taps LNT p. 328. (p) 

A conftable may ex officio arreft 2 breaker of the peace in his view, 
| and’ keep him in his houfe, or in the ftocks, till he can bring him 
bi _ before a juttice of peace. ‘ 
/- So if 4. be dangeroufly hurt, and the common voice is, that B. hurt 


i 






Moxy * “hurt him, the conftable may imprifon him till he knows whether fs 

i, dies or lives, 7.43 Eliz. B. R. Dumbleton’s cafe, or can bring him 
' before a juftice. 

‘ Videce if a felony be committed, and i ga him that B. did it, 












; hint before fome juftice of peace. 
es Burif. there-be-only-an affray, and not in view of the conftable, 
A t hath been‘held ‘he cannot arreft him without a warrant from the 
5 but it feems he may ® bring the offender before a jaftice, 
po ama 


te prin aie B. cach ineihe'pacily may arreft him 
» Feed gst lu oo boar ham 
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himfelf to be taken, but either refifts of fies, fothat be cannot bé tiken 
yolefs he be flain, if B. or any in ender ta tae at 
kills him, it is no felony ; de quo antea, p. #81. 

if 4. commit a felony in the fight of B. and B. ufes not hin bef 
endeavours to apptekend him, orto raife hue and cry npon him, it is 
punifhable by fine and imprifonment. Co. P.C. p. 53. ~ 

If 4. ftrike B. dangeroufly in the prefence of C. C. may jultifythe 
imprifoning of 4. till he can bring him before a juftice, or deliver ~ 

him to the conftable, tho it be not felony till death. a 
"Tf a hue and cry be levied upon a felony, and come to theeoietly 
B. the conftable, and thofe of the town are bound to apprehend the 
felon if in the town, or if not in the town, then to follow the hué 
and cry, otherwife they are punifhable upon an indictment. Co. 
P.C. cap. 52. 

If the conftable in purfuit of a felon require the aid of F. 8. he is 
bound by law to affift him, and is finable for his negle&t. (g) 

If a felony be committed in fact, and A. fufpe@ts B. did it, and } 
hath probable caufe of fufpicion, 4. may arreft B. for it, and juftify 
it in an action of falfe imprifonment. 2 F. 4. 8. b. i fl 

The caufes of fufpicion are many, as common fame finding goods ] 
upon him, and many more, de quibus vide Dalt. cap. 118: (+) 

If a felony be committed, and A. fufpects B. and B. being in his | 
houfe refufe to open the doors, or render himfelf, it feems 4) may 
break open the doors to take him; and fo may the conflable, if 4. _ 
acquaint him therewith, efpecially if 4. be prefent, 1F#.4.%@ 
tho (as hath been faid) my lord Coke, 4 Jnff. 1777. be to the éontraty;*. 
yet the common praétice and opinion hath obtained in that cafe ~ 
againft my lord Coke, Dalt. cap. 98. p. 249. (/), cap. 78. p. 204, Ody 
TE. 3. 16. 6. 

There are-fpecial cafes where a conftable having received inlveaps:\ 
tion of the mifdemeanors following, or any private perfon 4 8, : 
without a warrant may arveft and break open doors.to arreft ) ia 
if they within refufe to ope them upon de:nand, or to deliver upthe 
party, she : 

1. Where a felony or treafon is committed, and the od is 4 
within the houfe. 
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| ier Where a felony or treafon is committed, and a man fufpects 


* 


| -.S. who is *in.the houfe, and hath probable caufe of fuch fufpi- 
Gion. tho the party be not indified. 7 £. 8.16.4.18 E.4. 9. a 


8. Where/. hath dangeroufly wounded B. and then Z. flies into 
the houfe, whether it were done in the prefence-of the conftable, or 


"him thatarrefts, or not. 7 E. 3.16.6. Crompt. 171. a. 


4. Where there is an affray made in a houfe, and the doors are 
fhut, and.are refufed to be opened, during fuch afftay the conftable 


‘or any other may break open the doors to preferve the peace, and 
_ prevent blood fhed ; but after the affray, it cannot be done without 


a warrant, unlefs a man be dangeroufly wounded or killed in the 


_affray.. 


Yet to avoid queftion in thefe cafes, it is beft to obtain the warrant 
of a jiftice, if the time and neceflity will permit. 
_ When a private perfon hath arrefted a felon, or one fufpected 
| of felony, he may detain him in cuftody till he can reafonably difmifs 
_ himfelf of him ; but with as much fpced as conveniently he canj he 
“may ¢ do either of thefe things. 
ahs ‘He may carry him to the memos, gaol, 20 E. 4. 6. b. but 


_ that is now rarely done. 


2. He may deliver him to theconftable of the vill, who may either 
_earry him to the common gaol, vide 4 E. 3. cap. 10. or to a juftice 
of peace to be examined, and farther proceeded againft as cafe 

require. 10£. 4, (u)17 4. 


ee . 8. Or hy may carry him immediately to any juftice of peace of 


_ the county where he is taken, who.upon examination may difcharge, 
“il or commit him, as the cafe thall require. 

‘And the bringing the offender either by the conftable or 
“T5991, private perfon to a juftice of peace is moft ufual and fafer 
_becaufe a gaoler will expet.a Adittimus for his warrant of detaining. 
"And thus far of arrefts, 


cot Tit. stot, ands Hawk. P: C. ch. 12, 13,14. and 4 
a cee ch, xxi. ap eee 300! &c.Fofter haere 


fu) This is the fame year with 49 H. 6. and is fo printed in the year-book. 


And thele efcapes a = of three Kinds, 
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Bia adie sels 5 and before dies the conftable 
to cuftody, either with or without a juftice’s warrant, and 
shim voluntarily efcape before B. is dead, and then B, dies 

ae peta ‘or’. and the’ ki shpandicrigg felony from - 


site ftroke ; yet this is ho ‘felopyri in the conftable, but 
— by f fine sestag sig 11 H. 4 


cre cl chide the be of a 
attainted at the time of the efcape, but the gaol 
-hsietoanetoe after the attainder of 4: so infra. 


felony, and after voluntarily fuffers him to g ae ia 
‘not then indiéted, yet this is a ‘felonious efcape. in 
tho: 42 eR 5. be ere nnd in ae 


rary) 


“eg pet thats ee 
ants sdilobarge him. both 











fedde his vide infra, Dale. cap. WG. p. 271. accords, (2) 

If A. be committed for petit lareiny, and fo-itappears by th 
of his Mittimus, and the gaoler lets him at large, this is a contem 
for ome “he fhall be fined, batinbe: wa pour as 


wp. #1. fo38- Wa SiCml Ato," a eee 

So if a man be originally comyaitted for aha > infor 
. nium or fe defendendo, or were convi& only fe defendendo 01 per inf 
tunium, and afterwards the gaoler fuffers him voluntarily roel efeap 
it is no felony ; but if the commitment or indi&iment were form 
laughter, thoim-trath it were but /é defendendo,, yet prima facie a pcan 
luntary efcape is indictable as. afteoga the, im eventu it ie banker's x 
otherwife; de quo irfra. . 
wif A ieiniGed ofisntitder for. the death idaho 1593] cm 
doned or acquitted within the year, but left in gaol till the + its ” 
year be clapfed, upon the fatute of 3H. 7. cap. 1. that the settee: Be 
bring her appeal if ‘fhe pleafes, and after that acquittal, and within, ct 
the year, "the gaoler, fuffers him voluntarily to efcape, it is felony — 
primé facie, ‘andthe gaoler may be indicted for it as felony; but if 
the wife brings not her appeal within the year, or bringing her appeal 4 
4. is acquitted, the gaoler ee to be Reacts vise ie Plowds a 
Com. 476. bss Re sheseh ip 

If 4. commits felony, se aii eeren eet hi: ! 
oe ee feffions, 
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fife ia to eras patie, shi Sesion i sk hide! r fuel 
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oo ay SESS. ree = 


e 4 | Reade to purgation, and the ordinary notwithflanding admits him 

Be to his purgation, ‘and fets him at latge, this, at common law, had 

‘hes a mifdemeanor fineable ; but it feems it had not been felony in 

the ordinary ; ; for in thofe times there was a pretenfion, that a clerk 

was ‘not within the temporal jutifdiction ; but the law concerning pur- 

a _gation i is altered fince by the ftatute of 18 Eliz. cap. 1. and other fta- 
me aes de quo infra, 21 Affiz. 12. 9 E. 4. 28. 

“Thus far what fhall be faid a felany. 

Il. What fhall be faid to be a having in cuftody. 
Every man is bound by law to purfue and take a felon; and if he 
makes not purfuit, he is fineable. 
in But if 4. commits a felony in the prefence of B. and B. 

’ [594 94) never takes him, nor.attempts it, this is not felony in B. for 
© B. had him not in his cuftody. 

So it is if 4. commits a felony, and’ B. receives him knowing him 
to, be a ‘felon, and then’ B. voluntarily futfers him to depart, tho the 
"receipt makes him acceflary after, yet it is no efcape by 2B. becaufe he 
‘never arrefted him, and fo had him not in cuftody. 99H. 4. 1. (d) 

If being acquit of felony, judgment'is given, that he thall go 
free paying his fees, tho the gaoler lets him go before fecs paid, itis 
fot felony, for by that judgment he ‘is no longer in cuftody as a felon. 
“oy H.7.14. 

We If ‘the conftable arrefts a man for felony, and brings him to the 
gaol, and,the gaoler refufes to receive him, yet in: law: he is in the 
 euftody of the'conftable, and if he lets him go, he is chargeable in an 
_ efcape. 10 H. 4.7. a. Efcape 8. 
If A. Mave a franchife to have the cuftody of felons in his “an [for 
“three days} (¢), and then to deliver over to the theriff or county-gaol, 
after the three days he offers him to the county-gaol, and the 
‘do not rective him, he yer rethains a prifoner to’ 4 and if he 
voluntary efcape, it is felony, 27 d/iz. 27. yet in both 
es the gaoler is pecnimaatis: for not receiving the felon by 
ao. VO, 1 
 arreft B. of felony, and deliver him to rhestiiaGtileige to 
they receive him, A. is difcharged Hey tee and 


ap 








